The Department declines to follow the commenter’s recommendation to require the Title
IX Coordinator to e-mail both the complainant and the respondent at least once a week to let
them know of progress, changes, and updates on their case. The recipient has discretion to be
more responsive than the final regulations require, but the final regulations do not require the
recipient to contact the parties at least once a week. The Department notes that the final
regulations require the recipient to send notice to the parties regarding essential case
developments such as where additional allegations become part of the investigation; where
allegations or the entire formal complaint have been dismissed; where any short-term delay or
time frame extension has been granted for good cause; and after the determination regarding
responsibility has been made.
Changes: The final regulations also add to § 106.45(b)(6)(i) a provision that the decision-maker
must not draw inferences about the determination regarding responsibility based on a party’s
failure or refusal to appear at the hearing or answer cross-examination questions.

General Clarification Requests

Comments: Several commenters requested that the Department clarify what “sufficient time [for
the respondent] to prepare a response” means. Likewise, several commenters asked that the
Department clarify when a recipient must provide notice of any additional allegations to the
parties, asserting that § 106.45(b)(2) does not define “upon receipt,” but that if read literally, that
phrase could suggest “immediately upon receipt,” which is impossible in light of the detailed
information that must be provided in the written notice. One commenter suggested a definitive
guideline (e.g., at least five workdays after receipt) should be imposed. Commenters asserted that
ascertaining what the allegations are or how they should be phrased is not always obvious “upon

receipt” of a formal complaint; a degree of fact-finding and/or analysis must be conducted first.
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One commenter argued that the provision should set forth a reasonable time frame for
institutions to evaluate the information provided in a formal complaint before issuing the notice
described in 106.45(b)(2)(i). Another commenter asked the Department to explain the
consequences to universities of violating § 106.45(b)(2).

Discussion: The Department understands commenters’ concerns that sometimes preparing a
written notice of the allegations requires time for the recipient to intake a formal complaint and
then compile the details required for a written notice. The Department will not interpret this
provision to require notice to be provided “immediately” (and the provision does not use that
word), but rather notice must be provided early enough to allow the respondent “sufficient time
to prepare a response.” The Department also notes that a recipient’s discretion in this regard is
constrained by a recipient’s obligation to conduct a grievance process within the recipient’s
designated, reasonably prompt time frames, such that waiting to send the written notice of
allegations (even without yet conducting initial interviews with parties) could result in the
recipient failing to meet time frames applicable to its grievance process. Whether the recipient
provided the respondent “sufficient time” under § 106.45(b)(2) is a fact-specific determination.
Consequences for failing to comply with the final regulations include enforcement action by the
Department requiring the recipient to come into compliance by taking remedial actions the
Department deems necessary, consistent with 20 U.S.C. 1682, and potentially placing the
recipient’s Federal funding at risk.

Changes: None.
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Dismissal and Consolidation of Formal Complaints

Section 106.45(b)(3)(1) Mandatory Dismissal of Formal Complaints

Comments: Many commenters supported proposed § 106.45(b)(3) because it obligates recipients
to investigate only allegations in a formal complaint, and thus provides the victim with control
over whether or not to trigger the formal grievance process by filing a formal complaint. Other
commenters appreciated how clear this provision was for recipients to follow. Some commenters
sought clarification with respect to the practical application of this provision, such as what
standard would schools be held to if they initiate proceedings on their own, but were not required
to do so under Title IX. Certain commenters asked whether a respondent could claim that the
school failed to comply with the proposed regulations and thus violated respondent’s rights if the
school used separate proceedings because the respondent’s alleged conduct did not satisfy the
three requirements in § 106.44(a) and § 106.45(b)(3)(i). Other commenters asked whether a
respondent can use the dismissal provision to demand that a school dismiss a complaint against
the respondent.

In contrast, several comments recommended that the Department remove any provision
requiring dismissal of certain complaints so that recipients retain institutional flexibility to
investigate complaints at their own discretion. Many commenters expressed the belief that
schools should investigate each and every claim and refrain from making an initial determination
(some viewed this initial determination as requiring individuals to make a prima facie case) of
whether the alleged conduct satisfied the § 106.30 definition of sexual harassment. At least one
commenter believed that schools should not have to dismiss even when a victim is not actually
harmed. Another commenter stated that the proposed rules provided no avenue for reviewing or

appealing a recipient’s determination as to whether the alleged conduct satisfies the definition of
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sexual harassment. Commenters asserted that the Department has no authority to forbid or
preclude schools from investigating non-Title IV matters that affect their institutions, but only
the authority to require schools to respond to sexual harassment. Several commenters also urged
the Department to transform the provision from a mandatory provision to a permissive provision
by replacing “must” with “may.” Many commenters opposed the dismissal provision believing
that the provision required institutions to always dismiss or ignore allegations that occurred off-
campus. Several commenters cited the concern that dismissing a large number of off-campus
complaints will disincentivize reporting by students altogether, forcing students to go to police
departments instead.

Combined with urging the Department to expand the definition of sexual harassment in §
106.30 or alter the “education program or activity” jurisdictional requirement in § 106.44(a) for
fear that recipients will be required to dismiss too many complaints, many commenters argued
that the mandatory dismissal language in § 106.45(b)(3) effectively foreclosed recipients from
addressing sexual harassment that harms students at alarming rates (e.g., harassment that is
severe but not pervasive, or sexual assaults of students, by other students, that occur outside the
recipient’s education program or activity) even voluntarily (or under State laws) under a
recipient’s non-Title IX codes of conduct.

Some commenters argued that the language in § 106.45(b)(3) was inconsistent with the
language of § 106.44(a) because proposed § 106.45(b)(3) omitted reference to conduct that
occurred “against a person in the United States.”

Discussion: We appreciate commenters’ support for this provision’s requirement that recipients
must investigate allegations in a formal complaint, and agree that this provides complainants

with autonomy over choosing to file a formal complaint that triggers an investigation. We

961

T & Memraiftiag Materials Page 1004



acknowledge those comments expressing the concern that as proposed, § 106.45(b)(3)
effectively required recipients to make an initial determination as to whether the alleged conduct
satisfies the definition of sexual harassment in § 106.30 and whether it occurred within the
recipient’s education program or activity, and to dismiss complaints based on that initial
determination, leaving recipients, complainants, and respondents unclear about whether
dismissed allegations could be handled under a recipient’s non-Title IX code of conduct. As
discussed below, we have revised § 106.45(b)(3)(i1) to mirror the conditions listed in § 106.44(a)
(by adding ““against a person in the United States”), and we have added language to clarify that
the mandatory dismissal in this provision is only for Title IX purposes and does not preclude a
recipient from responding to allegations under a recipient’s non-Title IX codes of conduct.

We are also persuaded by commenters who expressed concern that the proposed rules did
not provide an avenue for reviewing or appealing a recipient’s initial determination to dismiss
allegations under this provision, and we have revised § 106.45(b)(3)(iii) to require the recipient
to notify the parties of a dismissal decision, and we have revised § 106.45(b)(8) to give both
parties equal right to appeal a dismissal decision.

The § 106.45 grievance process obligates recipients to investigate and adjudicate
allegations of sexual harassment for Title IX purposes; the Department does not have authority to
require recipients to investigate and adjudicate misconduct that is not covered under Title X, nor
to preclude a recipient from handling misconduct that does not implicate Title IX in the manner
the recipient deems fit. In response to commenters’ concerns, the final regulations clarify that
dismissal is mandatory where the allegations, if true, would not meet the Title IX jurisdictional
conditions (i.e., § 106.30 definition of sexual harassment, against a person in the United States,

in the recipient’s education program or activity), reflecting the same conditions that trigger a
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recipient’s response under § 106.44(a). The criticism of many commenters was well-taken as to
the lack of clarity in the proposed rules regarding a recipient’s discretion to address allegations
subject to the mandatory dismissal through non-Title IX code of conduct processes. The final
regulations therefore revise § 106.45(b)(3)(i) to expressly state (emphasis added) that “the
recipient must dismiss the formal complaint with regard to that conduct for purposes of sexual
harassment under title IX or this part; such a dismissal does not preclude action under another
provision of the recipient’s code of conduct.” The Department notes that recipients retain the
flexibility to employ supportive measures in response to allegations of conduct that does not fall
under Title IX’s purview, as well as to investigate such conduct under the recipient’s own code
of conduct at the recipient’s discretion. This clarifies that the Department does not intend to
dictate how a recipient responds with respect to conduct that does not meet the conditions
specified in § 106.44(a). For similar reasons, the Department does not believe that it has the
authority to make dismissal optional by changing “must dismiss” to “may dismiss” because that
change would imply that if a recipient chose not to dismiss allegations about conduct that does
not meet the conditions specified in § 106.44(a), the Department would nonetheless hold the
recipient accountable for following the prescribed grievance process, but the § 106.45 grievance
process is only required for conduct that falls under Title IX. The Department therefore retains
the mandatory dismissal language in this provision and adds the clarifying language described
above. Thus, these final regulations leave recipients discretion to address allegations of
misconduct that do not trigger a recipient’s Title IX response obligations due to not meeting the
Section 106.30 definition of sexual harassment, not occurring in the recipient’s education

program or activity, or not occurring against a person in the U.S.
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Changes: We are revising § 106.45(b)(3)(i) to add “against a person in the United States” to
align this provision with the conditions stated in § 106.44(a). We are also revising §
106.45(b)(3)(i) to clarify that a mandatory dismissal under this provision is a dismissal for
purposes of Title IX and does not preclude action under another provision of the recipient’s code
of conduct. We add § 106.45(b)(3)(iii) to require recipients to send the parties written notice of
any dismissal decision, and we have revised § 106.45(b)(8) to give both parties equal rights to
appeal a recipient’s dismissal decisions.

Section 106.45(b)(3)(i1)-(ii1) Discretionary Dismissals / Notice of Dismissal

Comments: Some commenters suggested that the Department provide greater flexibility to
institutions to decide whether or not a full investigation is merited. For instance, some
commenters suggested that in circumstances involving a frivolous accusation, a matter that has
already been investigated, complaints by multiple complainants none of whom are willing to
participate in the grievance process, or when there has been an unreasonable delay in filing that
could prejudice the respondent, the Department should grant institutions greater flexibility to
determine whether or not to start or continue a formal investigation. At least one commenter
suggested that, if greater flexibility were provided, institutions should also be required to
document why they did not choose to conduct a formal investigation. Other commenters
requested that the Department expand victims’ options for institutional responses to include non-
adversarial choices.

Discussion: We are persuaded by the commenters urging the Department to grant recipients
greater discretion and flexibility to dismiss formal complaints under certain circumstances.
Accordingly, we are revising § 106.45(b)(3) to permit discretionary dismissals. Specifically, the

Department is adding § 106.45(b)(3)(i1), which allows (but does not require) recipients to
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dismiss formal complaints in three specified circumstances: where a complainant notifies the
Title IX Coordinator in writing that the complainant would like to withdraw the formal
complaint or any allegations therein; where the respondent is no longer enrolled or employed by
the recipient; or where specific circumstances prevent the recipient from gathering evidence
sufficient to reach a determination as to the allegations contained in the formal complaint.

The Department believes that § 106.45(b)(3)(ii) reaffirms the autonomy of complainants
and their ability to choose to remove themselves from the formal grievance process at any point,
while granting recipients the discretion to proceed with an investigation against a respondent
even where the complainant has requested that the formal complaint or allegations be withdrawn
(for example, where the recipient has gathered evidence apart from the complainant’s statements
and desires to reach a determination regarding the respondent’s responsibility). By granting
recipients the discretion to dismiss in situations where the respondent is no longer a student or
employee of the recipient, the Department believes this provision appropriately permits a
recipient to make a dismissal decision based on reasons that may include whether a respondent
poses an ongoing risk to the recipient’s community, whether a determination regarding
responsibility provides a benefit to the complainant even where the recipient lacks control over
the respondent and would be unable to issue disciplinary sanctions, or other reasons.!!** The final
category of discretionary dismissals addresses situations where specific circumstances prevent a

recipient from meeting the recipient’s burden to collect evidence sufficient to reach a

1143 The Department notes that the Elementary and Secondary Education Act of 1965 (ESEA), as amended by the
Every Student Succeeds Act (ESSA), may require a recipient subject to ESEA to take certain steps with respect to
an employee who has been accused of sexual misconduct and that continuing a Title IX sexual harassment
investigation even when the accused employee has left the recipient’s employ may assist the recipient in knowing
whether the recipient does, or does not, have probable cause to believe the employee engaged in sexual misconduct.
E.g., https://www2.ed.gov/policy/elsec/leg/essa/section8546dearcolleagueletter.pdf.
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determination regarding responsibility; for example, where a complainant refuses to participate
in the grievance process (but also has not decided to send written notice stating that the
complainant wishes to withdraw the formal complaint), or where the respondent is not under the
authority of the recipient (for instance because the respondent is a non-student, non-employee
individual who came onto campus and allegedly sexually harassed a complaint), and the
recipient has no way to gather evidence sufficient to make a determination, this provision
permits dismissal. The Department wishes to emphasize that this provision is not the equivalent
of a recipient deciding that the evidence gathered has not met a probable or reasonable cause
threshold or other measure of the quality or weight of the evidence, but rather is intended to
apply narrowly to situations where specific circumstances prevent the recipient from meeting its
burden in § 106.45(b)(5)(i) to gather sufficient evidence to reach a determination. Accordingly, a
recipient should not apply a discretionary dismissal in situations where the recipient does not
know whether it can meet the burden of proof under § 106.45(b)(5)(i). Decisions about whether
the recipient’s burden of proof has been carried must be made in accordance with §§
106.45(b)(6)-(7) — not prematurely made by persons other than the decision-maker, without
following those adjudication and written determination requirements.

The Department declines to authorize a discretionary dismissal for “frivolous” or
“meritless” allegations because many commenters have expressed to the Department well-
founded concerns that complainants have faced disbelief or skepticism when reporting sexual
harassment, and the Department believes that where a complainant has filed a formal complaint,
the recipient must be required to investigate the allegations without dismissing based on a
conclusion that the allegations are frivolous, meritless, or otherwise unfounded, because the

point of the § 106.45 grievance process is to require the recipient to gather and objectively
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evaluate relevant evidence before reaching conclusions about the merits of the allegations. In
making the revisions to § 106.45(b)(3)(i1) authorizing three grounds for a discretionary dismissal
of a formal complaint (or allegations therein), the Department believes it is reaching a fair
balance between obligating the recipient to fully investigate all allegations that a complainant has
presented in a formal complaint, with the recognition that certain circumstances render
completion of an investigation futile. Because these three grounds for dismissal are discretionary
rather than mandatory, the recipient retains discretion to take into account the unique facts and
circumstances of each case before reaching a dismissal decision.

Finally, we are also persuaded by commenters’ recommendations that the Department
offer the parties an appeal from a recipient’s dismissal decisions. The final regulations add §
106.45(b)(3)(ii1) requiring that the recipient promptly send the parties written notice so that the
parties know when a formal complaint (or allegations therein) has been dismissed (whether
under mandatory dismissal, or discretionary dismissal), including the reason for the dismissal.
This requirement promotes a fair process by informing both parties of recipient’s actions during
the grievance process particularly as to a matter as significant as a dismissal of a formal
complaint (or allegations therein). Including an explicit notice requirement under this provision
is also consistent with the Department’s goal of providing greater clarity and transparency as to a
recipient’s obligations and what the parties to a formal grievance process can expect. The final
regulations also revise the appeals provision at § 106.45(b)(8) to allow the parties equal
opportunity to appeal any dismissal decision of the recipient.

Changes: The Department is adding § 106.45(b)(3)(ii) to specify three situations where a
recipient is permitted but not required to dismiss a formal complaint: where a complainant

notifies the Title IX Coordinator in writing that the complainant would like to withdraw the
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formal complaint or any allegations therein; where the respondent is no longer enrolled or
employed by the recipient; or where specific circumstances prevent the recipient from gathering
evidence sufficient to reach a determination as to the allegations contained in the formal
complaint. The Department is also adding § 106.45(b)(3)(iii) to require a recipient to notify the
parties, in writing, as to any mandatory or discretionary dismissal and reasons for the dismissal.
We also revise the appeals provision at § 106.45(b)(8) to allow the parties equal opportunity to
appeal any dismissal decision of the recipient.

Section 106.45(b)(4) Consolidation of Formal Complaints

Comments: One commenter suggested revising references to “both parties” to “all parties” to
account for incidents that involve more than two parties. One commenter criticized the proposed
rules for seeming to contemplate that sexual harassment incidents only involve a single victim
and a single perpetrator and failing to acknowledge that the process may involve multiple groups
of people on either side. Another commenter asked the Department to explain how a single
incident involving multiple parties would be handled. A few commenters asserted that some
recipients have a practice of not allowing a respondent to pursue a counter-complaint against an
original complainant, resulting in what one commenter characterized as an unfair rule that
amounts to “first to file, wins.”

Discussion: In response to commenters’ concerns that the proposed rules did not sufficiently
provide clarity about situations involving multiple parties, and in response to commenters who
asserted that recipients have not always understood how to handle a complaint filed by one party
against the other party, the Department adds § 106.45(b)(4), addressing consolidation of formal
complaints. The Department believes that recipients and parties will benefit from knowing that

recipients have discretion to consolidate formal complaints in situations that arise out of the same
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facts or circumstances and involve more than one complainant, more than one respondent, or
what amount to counter-complaints by one party against the other. Section 106.45(b)(4) further
clarifies that where a grievance process involves more than one complainant or respondent,

2% ¢

references to the singular “party,” “complainant” or “respondent” include the plural.

Changes: The final regulations add § 106.45(b)(4) to give recipients discretion to consolidate
formal complaints of sexual harassment where the allegations of sexual harassment arise out of
the same facts or circumstances. Where a grievance process involves more than one complainant

9% ¢

or more than one respondent, references in § 106.45 to the singular “party,” “complainant,” or
“respondent” include the plural, as applicable.

Investigation

Section 106.45(b)(5)(1) Burdens of Proof and Gathering Evidence Rest on the Recipient

Comments: Some commenters supported this provision based on personal stories involving the
recipient placing the burden of proof on a party when the party had no rights to interview
witnesses or inspect locations involved in the incident. One commenter supported this provision
because it is entirely appropriate that complainants not be assigned the burden of proof or burden
of producing evidence since they are seeking equal access to education and it is the school that
should provide equal access, and removing these burdens from the shoulders of the respondent is
also an important part of the accused’s presumption of innocence. One commenter supported
placing the burden of proof on the recipient because it is always the school’s responsibility to
ensure compliance with Title IX.

Some commenters believe that placing the burden of proof on the recipient is tantamount
to putting it on the survivor(s) to prove all the elements of the assault, which is an impossible

burden and which will deter survivor(s) from reporting and recovering from the assault. One
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commenter supported placing the burden of gathering evidence on the recipient but not the
burden of proof because the recipient is not a party to the proceeding. Some commenters
expressed concern that this provision of the final regulations will cause instability in the system
because placing the burden of gathering evidence on the recipient suggests an adversarial rather
than educational process and opens recipients up to charges that the recipient failed to do enough
to gather evidence. Various commenters also contended that this provision of the final
regulations is too strict and demanding. Some commenters suggested that Title IX requires only
that an institution demonstrate that it did not act with deliberate indifference when it had actual
knowledge of sexual harassment or sexual assault — not proving whether each factual allegation
in a complaint has merit — and that requiring a recipient to prove each allegation is a burden that
Title IX itself has not imposed on recipients.

Some commenters suggested explaining what the recipient can and cannot do in pursuit
of gathering evidence, or limiting the recipient’s burden to gathering evidence “reasonably
available.” Other commenters suggested requiring the recipient to investigate all reasonable leads
and interview all witnesses identified by the parties.

Discussion: The Department appreciates commenters’ support for § 106.45(b)(5)(i). The
Department agrees with commenters who asserted that the recipient is responsible for ensuring
equal access to education programs and activities and should not place the burden of gathering
relevant evidence, or meeting a burden of proof, on either party; Title IX obligates recipients to
operate education programs and activities free from sex discrimination, and does not place
burdens on students or employees who are seeking to maintain the equal educational access that
recipients are obligated to provide. The Department believes that § 106.45(b)(5)(i) is important

to providing a fair process to both parties by taking the burden of factually determining which
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situations require redress of sexual harassment off the shoulders of the parties. At the same time,
the final regulations ensure that parties may participate fully and robustly in the investigation
process, by gathering evidence, presenting fact and expert witnesses, reviewing the evidence
gathered, responding to the investigative report that summarizes relevant evidence, and asking
questions of other parties and witnesses before a decision-maker has reached a determination
regarding responsibility.

The Department disagrees that § 106.45(b)(5)(1) places a de facto burden of proof on the
complainant to prove the elements of an alleged assault, and disagrees that this provision is likely
to chill reporting. To the contrary, this provision clearly prevents a recipient from placing that
burden on a complainant (or a respondent). The Department disagrees that the recipient should
bear the burden of producing evidence yet not bear the burden of proof at the adjudication; the
Department recognizes that the recipient is not a party to the proceeding, but this does not
prevent the recipient from presenting evidence to the decision-maker, who must then objectively
evaluate relevant evidence (both inculpatory and exculpatory) and reach a determination
regarding responsibility. Nothing about having to carry the burden of proof suggests that the
recipient must desire or advocate for meeting (or not meeting) the burden of proof; to the
contrary, the final regulations contemplate that the recipient remains objective and impartial
throughout the grievance process, as emphasized by requiring a recipient’s Title IX personnel
involved in a grievance process to serve free from bias and conflicts of interest and to be trained
in how to serve impartially and how to conduct a grievance process.!'** Whether the evidence

gathered and presented by the recipient (i.e., gathered by the investigator and with respect to

114 Section 106.45(b)(1)(iii).
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relevant evidence, summarized in an investigative report) does or does not meet the burden of
proof, the recipient’s obligation is the same: to respond to the determination regarding
responsibility by complying with § 106.45 (including effectively implementing remedies for the
complainant if the respondent is determined to be responsible).! !4’

The Department recognizes that bearing the burden of proof may seem uncomfortable for
recipients who do not wish to place themselves “between” two members of their community or
be viewed as prosecutors adversarial to the respondent. The Department does not believe that
this provision makes Title IX proceedings more adversarial; rather, these proceedings are
inherently adversarial, often involving competing plausible narratives and high stakes for both
parties, and recipients are obligated to identify and address sexual harassment that occurs in the
recipient’s education program or activity. The final regulations do not require a recipient to take
an adversarial posture with respect to either party, and in fact require impartiality. Ultimately,
however, the recipient itself must take action in response to the determination regarding
responsibility that directly affects both parties, and it is the recipient’s burden to impartially
gather evidence and present it so that the decision-maker can determine whether the recipient
(not either party) has shown that the weight of the evidence reaches or falls short of the standard
of evidence selected by the recipient for making determinations. The Department is aware that
the final regulations contemplate a recipient fulfilling many obligations that, while performed by
several different individuals, are legally attributable to the recipient itself. However, this does not
mean that the recipient, having appropriately designated individuals to perform certain roles in

fulfillment of the recipient’s obligations, cannot meet a burden to gather and collect evidence,

1145 Section 106.45(b)(1)(i); § 106.45(b)(7)(iv).
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present the evidence to a decision-maker, and reach a fair and accurate determination. Thus, the
Department disagrees that this provision is too strict or demanding.

The Department agrees that the Supreme Court framework for private Title IX litigation
applies a deliberate indifference standard to known sexual harassment (including reports or
allegations of sexual harassment). As explained in the “Adoption and Adaption of the Supreme
Court’s Framework to Address Sexual Harassment” section of this preamble, the Department
intentionally adopts that framework, and adapts it for administrative enforcement purposes so
that these final regulations hold a recipient liable not only when the recipient may be deemed to
have intentionally committed sex discrimination (i.e., by being deliberately indifferent to actual
knowledge of actionable sexual harassment) but also when a recipient has violated regulatory
obligations that, while they may not purport to represent definitions of sex discrimination are
required in order to further Title IX’s non-discrimination mandate. One of the ways in which the
Department adapts that framework is concluding that where a complainant wants a recipient to
investigate allegations, the recipient must conduct an investigation and adjudication, and provide
remedies to that complainant if the respondent is found responsible. While this response may or
may not be required in private Title IX lawsuits, the Department has determined that a
consistent, fair grievance process to resolve sexual harassment allegations, under the conditions
prescribed in the final regulations, effectuates the purpose of Title IX to provide individuals with
effective protections against discriminatory practices.

The Department appreciates commenters’ suggestions that this provision be narrowed
(e.g., to state that the burden is to gather evidence “reasonably available) or broadened (e.g., to
require investigation of “all” leads or interviews of all witnesses), or to further specify steps a

recipient must take to gather evidence. The Department believes that the scope of §
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106.45(b)(5)(1) appropriately obligates a recipient to undertake a thorough search for relevant
facts and evidence pertaining to a particular case, while operating under the constraints of
conducting and concluding the investigation under designated, reasonably prompt time frames
and without powers of subpoena. Such conditions limit the extensiveness or comprehensiveness
of a recipient’s efforts to gather evidence while reasonably expecting the recipient to gather
evidence that is available.

Changes: None.

Section 106.45(b)(5)(i1) Equal Opportunity to Present Witnesses and Other

Inculpatory/Exculpatory Evidence

Comments: Many commenters supported § 106.45(b)(5)(i1), asserting that it will provide equal
opportunity for the parties to present witnesses and other evidence. Commenters stated that this
provision will make the grievance process clearer, provide more reliable outcomes, and afford
participants important due process protections. One commenter asserted that this provision will
create greater uniformity between Title IX regulations and other justice systems in the U.S.
designed to deal with similar issues. This commenter also asserted that this provision will reduce
the risk of a false positive guilty finding for an innocent student accused of sexual harassment.
At the same time, one commenter expressed concerns that allowing respondents to hear
the complainant’s evidence and learn the identity of the complainants’ witnesses will enable the
respondent to intimidate the complainant, intimidate the complainant’s witnesses, or spread lies
about the complainant. Another commenter argued that previous guidance and regulations
already allowed for schools to give each party a chance to present evidence, so the proposed

rules are superfluous.
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Several commenters recounted personal stories about Title IX Coordinators failing to
consider a respondent’s exculpatory evidence, including refusing to ask questions the respondent
wished to ask the complainant or the complainant’s witnesses, and refusing to speak with the
respondent’s witnesses. One commenter submitted a personal story about the recipient never
providing the respondent with the complainant’s evidence, which the commenter contended
severely hindered the respondent’s ability to defend against the complainant’s allegations.

One commenter stated approvingly that a provision similar to § 106.45(b)(5)(ii) also
appears in the Harvard Law School Sexual and Gender-Based Harassment Policy, under which
all parties are afforded due process protections, including the right to present evidence and
witnesses at a live hearing before an impartial decision maker. Another commenter suggested
that § 106.45(b)(5)(i1) should give the parties an equal opportunity to identify witnesses.

One commenter believed that the provision is consistent with the Sixth Amendment right
to confront adverse witnesses, call favorable witnesses, as well as the right to effective assistance
of counsel. The commenter argued that some universities have a practice refusing respondents
the assistance of counsel, which meant that a young person must defend against trained, seasoned
Title IX Coordinators who often serve as the investigator (and sometimes also the decision-
maker) in a case. The commenter also cited numerous situations of students being prevented
from introducing exculpatory evidence ostensibly on the basis of the complex rules of evidence
applied in courtrooms that universities purport to apply to Title IX proceedings, yet universities
selectively apply court-based evidentiary rules in ways designed to disadvantage respondents.
Commenters asserted that universities allow hearsay and other evidence into Title IX
proceedings under the argument that the hearings are an “informal” or an “educational” process

where more relaxed rules are applied, yet do not carefully apply all the court evidentiary rules
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that ensure hearsay evidence is reliable before being admissible, and at the same time refuse to
allow respondents to cross-examine witnesses who are making non-hearsay statements at a
hearing.

One commenter asked the Department to require recipients to provide training materials
to parties upon request. The commenter requested that the training materials must explain what
evidence may or may not be considered in light of what the commenter believed is bias that most
Title IX Coordinators hold in favor of victims.

Discussion: The Department agrees with commenters who asserted that § 106.45(b)(5)(ii) will
improve the grievance process for all parties, and appreciates references to the beneficial impact
of other laws and policies (including Department guidance) that include similar provisions.!!4®
The Department acknowledges the personal experiences shared by commenters describing
instances in which recipients have ignored, discounted, or denied opportunities to introduce
exculpatory evidence, and the Department also acknowledges that other commenters recounted
personal experiences involving recipients ignoring, discounting, or denying opportunity to
introduce inculpatory evidence (by, for example, showing evidence to a respondent or
respondent’s attorney without showing it to the complainant). The Department appreciates that

many recipients already require Title IX personnel to allow both parties equal opportunity to

present evidence and witnesses, but in light of commenters’ anecdotal evidence and for reasons

1146 A5 discussed throughout this preamble, including in the “Support and Opposition for the Grievance Process in
the § 106.45 Grievance Process” and the “Role of Due Process in the Grievance Process” sections of this preamble,
the Department has considered grievance procedures in use by particular recipients, prescribed under various State
and other Federal laws, recommended by advocacy organizations, and from other sources, and has intentionally
crafted the § 106.45 grievance process to contain those procedural rights and protections that best serve Title [X’s
non-discrimination mandate, comport with constitutional due process and fundamental fairness, and may reasonably
be implemented in the context of an educational institution as opposed to courts of law.

976

T & Memraiftiag Materials Page 1019



discussed in the “Role of Due Process in the Grievance Process” section of this preamble, the
reality and perception is that too many recipients fail to consider inculpatory or exculpatory
evidence resulting in real and perceived injustices for complainants and respondents. Equal
opportunity to present inculpatory evidence and exculpatory evidence, including fact witnesses
and expert witnesses, is an important procedural right and protection for both parties, and will
improve the reliability and legitimacy of the outcomes recipients reach in Title [X sexual
harassment grievance processes.

The Department received numerous comments expressing concern about the potential for
retaliation and recounting experiences of retaliation suffered by complainants and respondents.
The Department has added § 106.71 in these final regulations, explicitly prohibiting any person
from intimidating, threatening, coercing, or discriminating against another individual for the
purpose of interfering with any right or privilege secured by Title IX. The retaliation provision
also requires that the identities of complainants, respondents, and witnesses must be kept
confidential, except as permitted by FERPA, required by law, or to the extent necessary to carry
out a Title IX grievance process. Section 106.71 also authorizes parties to file complaints
alleging retaliation under § 106.8(c) which requires recipients to adopt and publish grievance
procedures that provide for the prompt and equitable resolution of complaints of sex
discrimination. The Department believes that this provision will deter retaliation, as well as
afford parties and the recipient the opportunity promptly to redress retaliation that does occur.

In response to commenters who asserted that recipients should specify in their materials
used to train Title IX personnel what evidence is relevant or admissible, we have revised §

106.45(b)(1)(iii) to require a recipient’s investigators and decision-makers to receive training on
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issues of relevance,'!'’ including for a decision-maker training on when questions about a

complainant’s prior sexual history are deemed “not relevant” under § 106.45(b)(6). Section
106.45(b)(1)(ii1) continues to require training on how to conduct an investigation and grievance
process, such that each aspect of a recipient’s procedural rules (including evidentiary rules) that a
recipient must adopt in order to comply with these regulations, and any additional rules that are

consistent with these final regulations,!!

must be included in the training for a recipient’s Title
IX personnel. Further, if a recipient trains Title IX personnel to evaluate, credit, or assign weight
to types of relevant, admissible evidence, that topic will be reflected in the recipient’s training
materials. The Department agrees with commenters who urged the Department to require that the
recipients publicize their training materials, because such a requirement will improve the
transparency of a recipient’s grievance process. Accordingly, the Department requires recipients
to make materials used to train a recipient’s Title IX personnel publicly available on recipients’
websites, under § 106.45(b)(10).

Changes: We are revising § 106.45(b)(5)(i1) to require recipients to provide an equal opportunity
for all parties to present both fact and expert witnesses. We are also revising § 106.45(b)(10) to

require recipients to make the materials used to train Title [X personnel publicly available on

recipients’ websites or, if a recipient does not have a website, available upon request for

1147 For discussion of these final regulations’ requirement that relevant evidence, and only relevant evidence, must
be objectively evaluated to reach a determination regarding responsibility, and the specific types of evidence that
these final regulations deem irrelevant or excluded from consideration in a grievance process (e.g., a complainant’s
prior sexual history, any party’s medical, psychological, and similar records, any information protected by a legally
recognized privilege, and (as to adjudications by postsecondary institutions), party or witness statements that have
not been subjected to cross-examination at a live hearing, see the “Hearings” subsection of the “Section 106.45
Recipient’s Response to Formal Complaints” section of this preamble.

1148 The revised introductory sentence of § 106.45(b) expressly allows recipients to adopt rules that apply to the
recipient’s grievance process, other than those required under § 106.45, so long as such additional rules apply
equally to both parties. For example, a postsecondary institution recipient may adopt reasonable rules of order and
decorum to govern the conduct of live hearings.
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inspection by members of the public. We have also added § 106.71 to the final regulations to
expressly prohibit retaliating against any individual for exercising rights under Title IX.
Comments: One commenter requested the Department to modify § 106.45(b)(5)(ii) to expressly
allow a party’s mental health history to be introduced as evidence. One commenter argued that
the respondent should be permitted to admit as evidence instances where the complainant had
accused other students of sexual misconduct in the past. One commenter argued that
complainants often receive the benefit of certain types of evidence, such as hearsay and victim
impact statements, while respondents are denied the use of the same evidence and arguments.
The commenter asked the Department to level the playing field by allowing respondents to write
their own impact statement and present evidence such as the results of lie detector tests if the
hearing allows complainants the use of similar evidence. Another commenter asked the
Department to direct recipients to exclude irrelevant evidence.

One commenter suggested that, at the initial complaint stage, complainants should be
able to present additional evidence to prevent the recipient from quickly dismissing the
complainant’s complaint and if the complainant can provide sufficient evidence, then the
commenter asked the Department to require the recipient to open a case and investigate the
allegations. A few commenters asked the Department to afford both parties the right to present
evidence, not just at the investigation stage, but also during the hearings themselves and during
the appeal process. One commenter suggested that the Department should require recipients to
consider new evidence at the hearing, including evidence of retaliation or additional harassment
by the respondent.

Discussion: A recipient’s grievance process must objectively evaluate all relevant evidence (§

106.45(b)(1)(i1)). Section 106.45(b)(5)(ii1) of these final regulations requires the recipients to
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refrain from restricting the ability of either party to gather and present relevant evidence. Section
106.45(b)(5)(v1) permits both parties equal opportunity to inspect and review all evidence
directly related to the allegations. Section 106.45(b)(6)(1)-(i1) directs the decision-maker to allow
parties to ask witnesses all relevant questions and follow-up questions, and § 106.45(b)(6)(1)
expressly states that only relevant cross-examination questions may be asked at a live hearing.
The requirement for recipients to summarize and evaluate relevant evidence, and specification of
certain types of evidence that must be deemed not relevant or are otherwise inadmissible in a
grievance process pursuant to § 106.45, appropriately directs recipients to focus investigations
and adjudications on evidence pertinent to proving whether facts material to the allegations
under investigation are more or less likely to be true (i.e., on what is relevant). At the same time,
§ 106.45 deems certain evidence and information not relevant or otherwise not subject to use in a

1149

grievance process: information protected by a legally recognized privilege; ' evidence about a

complainant’s prior sexual history;!'!>

any party’s medical, psychological, and similar records
unless the party has given voluntary, written consent;'!'*! and (as to adjudications by
postsecondary institutions), party or witness statements that have not been subjected to cross-
examination at a live hearing.!'>?

These final regulations require objective evaluation of relevant evidence, and contain

several provisions specifying types of evidence deemed irrelevant or excluded from

consideration in a grievance process; a recipient may not adopt evidentiary rules of admissibility

1149 Section 106.45(b)(1)(x).
1150 Section 106.45(b)(6)(i)-(ii).
151 Section 106.45(b)(5)(0).
1152 Section 106.45(b)(6)().
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that contravene those evidentiary requirements prescribed under § 106.45. For example, a
recipient may not adopt a rule excluding relevant evidence whose probative value is substantially
outweighed by the danger of unfair prejudice; although such a rule is part of the Federal Rules of
Evidence, the Federal Rules of Evidence constitute a complex, comprehensive set of evidentiary
rules and exceptions designed to be applied by judges and lawyers, while Title IX grievance
processes are not court trials and are expected to be overseen by layperson officials of a school,
college, or university rather than by a judge or lawyer. Similarly, a recipient may not adopt rules
excluding certain types of relevant evidence (e.g., lie detector test results, or rape kits) where the
type of evidence is not either deemed “not relevant” (as is, for instance, evidence concerning a
complainant’s prior sexual history'!**) or otherwise barred from use under § 106.45 (as is, for
instance, information protected by a legally recognized privilege!!>*). However, the § 106.45
grievance process does not prescribe rules governing how admissible, relevant evidence must be
evaluated for weight or credibility by a recipient’s decision-maker, and recipients thus have
discretion to adopt and apply rules in that regard, so long as such rules do not conflict with §
106.45 and apply equally to both parties.!!*> In response to commenters’ concerns that the final
regulations do not specify rules about evaluation of evidence, and recognizing that recipients
therefore have discretion to adopt rules not otherwise prohibited under § 106.45, the final
regulations acknowledge this reality by adding language to the introductory sentence of §
106.45(b): “Any provisions, rules, or practices other than those required by § 106.45 that a

recipient adopts as part of its grievance process for handling formal complaints of sexual

153 Section 106.45(b)(6)(i)-(ii).
1154 Section 106.45(b)(1)(x).
1155 Section 106.45(b) (introductory sentence).
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harassment, as defined in § 106.30, must apply equally to both parties.” A recipient may, for
example, adopt a rule regarding the weight or credibility (but not the admissibility) that a
decision-maker should assign to evidence of a party’s prior bad acts, so long as such a rule
applied equally to the prior bad acts of complainants and the prior bad acts of respondents.
Because a recipient’s investigators and decision-makers must be trained specifically with respect

291156

to “issues of relevance, any rules adopted by a recipient in this regard should be reflected in

the recipient’s training materials, which must be publicly available.!'’

As to a commenter’s request that the Department require the recipient to investigate a
complaint of sexual harassment or assault if the complainant can supply enough evidence to
overcome the recipient’s dismissal, the final regulations address mandatory and discretionary
dismissals, including expressly giving both parties the right to appeal a recipient’s dismissal
decision, and one basis of appeal expressly includes where newly discovered evidence may
affect the outcome.!!>® Thus, if a recipient dismisses a formal complaint under § 106.45(b)(3)(i)
because, for instance, the recipient concludes that the misconduct alleged does not meet the
definition of sexual harassment in § 106.30, the complainant can appeal that dismissal, for
example by asserting that newly discovered evidence demonstrates that the misconduct in fact
does meet the § 106.30 definition of sexual harassment, or alternatively by asserting procedural

irregularity on the basis that the alleged conduct in fact does meet the definition of § 106.30

sexual harassment and thus mandatory dismissal was inappropriate under § 106.45(b)(3)(i).

1156 Section 106.45(b)(1)(iii).
1157 Section 106.45(b)(10)(i)(D).
1158 Section 106.45(b)(8).
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As to commenters’ request to allow both parties to introduce new evidence at every stage,
including the hearing and on appeal, the final regulations require recipients to allow both parties
equally to appeal on certain bases including newly discovered evidence that may affect the
outcome of the matter (as well as on the basis of procedural irregularity, or conflict of interest of
bias, that may have affected the outcome).!!> For reasons discussed above, the Department
declines to be more prescriptive than the Department believes is necessary to ensure a consistent,
fair grievance process, and thus leaves decisions about other circumstances under which a party
may offer or present evidence in the recipient’s discretion, so long as a recipient’s rules in this
regard comply with § 106.45(b)(5)(ii) by giving “equal opportunity” to both parties to present
witnesses (including fact witnesses and expert witnesses) and other evidence (including
inculpatory and exculpatory evidence).

Changes: The Department is revising § 106.45(b)(5)(ii) to add the phrase “including fact and
expert witnesses” to clarify that the equal opportunity to present witnesses must apply to experts.
The final regulations also add language to the introductory sentence of § 106.45(b) stating that
rules adopted by a recipient for use in the grievance process must apply equally to both parties.
We have also added § 106.45(b)(1)(x) prohibiting use of information protected by a legally
recognized privilege. We have also revised § 106.45(b)(5)(1) prohibiting use of a party’s medical,

psychological, and other treatment records without the party’s voluntary, written consent.

1159 Id.
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Section 106.45(b)(5)(ii1) Recipients Must Not Restrict Ability of Either Party to Discuss

Allegations or Gather and Present Relevant Evidence

Comments: Some commenters expressed support for § 106.45(b)(5)(iii), noting that First
Amendment free speech issues are implicated when schools impose “gag orders” on parties’
ability to speak about a Title IX situation. A few commenters noted that recipients’ application of
gag orders ends up preventing parties from collecting evidence by preventing them from talking
to possible witnesses, and even from calling parents or friends for support.

Many commenters argued that this provision will harm survivors and chill reporting
because survivors often feel severe distress when other students know of the survivor’s report, or
experience stigma and backlash when other students find out the survivor made a formal
complaint, which deters reporting.''®® Other commenters argued that a provision that permits
sensitive information to be disseminated and even published on social media or campus
newspapers results in loss of privacy and anonymity that betrays already-traumatized survivors.
Other commenters opposed this provision fearing it will negatively affect both parties by leading
to gossip, shaming, retaliation, and defamation. Other commenters believed this provision opens
the door to witness or evidence tampering and intimidation and/or interference with the
investigation. Other commenters asserted that the final regulations should permit each party to
identify witnesses but then permit only the recipient to discuss the allegations with the witnesses,

because witnesses might be more forthcoming with an investigator than with a party.

1160 Commenters cited: Alan M. Gross et al., An examination of sexual violence against college women, 12
VIOLENCE AGAINST WOMEN 3 (2006).
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Some commenters believed that with regard to elementary and secondary schools, the
final regulations should clarify the extent to which this provision applies because common sense
suggests that a school administrator, such as a principal, should be able to restrict a student from
randomly or maliciously discussing allegations of sexual harassment without impeding the
student’s ability to participate in the formal complaint process.

Several commenters urged the Department to modify this provision in one or more of the
following ways: the parties must be permitted to discuss allegations only with those who have a
need to know those allegations; the recipient may limit any communication to solely neutral
communication specifically intended to gather witnesses and evidence or participate in the
grievance process; the recipient may limit the parties’ communication or contact with each other
during the investigation and prohibit disparaging communications, if those limits apply equally
to both parties; recipients must be permitted to restrict the discussion or dissemination of
materials marked as confidential; while parties should be allowed to discuss the general nature of
the allegations under investigation, recipients should have the authority to limit parties from
discussing specific evidence provided under §106.45(b)(5)(vi) with anyone other than their
advisor; the evidence discussed should be limited to that which is made accessible to the
decision-maker(s), which mirrors the requirements in VAWA; the final regulations should
provide an initial warning that neither party is to aggravate the problem in any manner; the final
regulations should include language permitting the issuance of “no contact” orders as a
supportive measure; the final regulations should prohibit parties from engaging in retaliatory
conduct in violation of institutional policies.

Discussion: The Department appreciates commenters’ support for § 106.45(b)(5)(ii1). The

Department acknowledges the concerns expressed by other commenters concerned about

985

T & Memraiftiag Materials Page 1028



confidentiality and retaliation problems that may arise from application of this provision. This
provision contains two related requirements: that a recipient not restrict a party’s ability to (i)
discuss the allegations under investigation or (i1) gather and present evidence. The two
requirements overlap somewhat but serve distinct purposes.

As to this provision’s requirement that a recipient not restrict a party’s ability to discuss
the allegations under investigation, the Department believes that a recipient should not, under the
guise of confidentiality concerns, impose prior restraints on students’ and employees’ ability to
discuss (i.e., speak or write about) the allegations under investigation, for example with a parent,
friend, or other source of emotional support, or with an advocacy organization. Many
commenters have observed that the grievance process is stressful, difficult to navigate, and
distressing for both parties, many of whom in the postsecondary institution context are young
adults “on their own” for the first time, and many of whom in the elementary and secondary
school context are minors. The Department does not believe recipients should render parties
feeling isolated or alone through the grievance process by restricting parties’ ability to seek
advice and support outside the recipient’s provision of supportive measures. Nor should a party
face prior restraint on the party’s ability to discuss the allegations under investigation where the
party intends to, for example, criticize the recipient’s handling of the investigation or approach to
Title IX generally. The Department notes that student activism, and employee publication of
articles and essays, has spurred many recipients to change or improve Title IX procedures, and
often such activism and publications have included discussion by parties to a Title IX grievance
process of perceived flaws in the recipient’s Title IX policies and procedures. The Department
further notes that § 106.45(b)(5)(iii) is not unlimited in scope; by its terms, this provision stops a

recipient from restricting parties’ ability to discuss “the allegations under investigation.” This
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provision does not, therefore, apply to discussion of information that does not consist of “the
allegations under investigation” (for example, evidence related to the allegations that has been
collected and exchanged between the parties and their advisors during the investigation under §
106.45(b)(5)(vi), or the investigative report summarizing relevant evidence sent to the parties
and their advisors under § 106.45(b)(5)(vii)).

As to the requirement in § 106.45(b)(5)(iii) that recipients must not restrict parties’ ability
“to gather and present evidence,” the purpose of this provision is to ensure that parties have
equal opportunity to participate in serving their own respective interests in affecting the outcome
of the case. This provision helps ensure that other procedural rights under § 106.45 are
meaningful to the parties; for example, while the parties have equal opportunity to inspect and
review evidence gathered by the recipient under § 106.45(b)(5)(vi), this provision helps make
that right meaningful by ensuring that no party’s ability to gather evidence (e.g., by contacting a
potential witness, or taking photographs of the location where the incident occurred) is hampered
by the recipient.

Finally, the two requirements of this provision sometimes overlap, such as where a
party’s ability to “discuss the allegations under investigation” is necessary precisely so that the
party can “gather and present evidence,” for example to seek advice from an advocacy
organization or explain to campus security the need to access a building to inspect the location of
an alleged incident.

The Department appreciates the opportunity to clarify that this provision in no way
immunizes a party from abusing the right to “discuss the allegations under investigation” by, for
example, discussing those allegations in a manner that exposes the party to liability for

defamation or related privacy torts, or in a manner that constitutes unlawful retaliation. In
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response to many commenters concerned that the proposed rules did not address retaliation, the
final regulations add § 106.71 prohibiting retaliation and stating in relevant part (emphasis
added): “No recipient or other person may intimidate, threaten, coerce, or discriminate against
any individual for the purpose of interfering with any right or privilege secured by title IX or this
part[.]”!!6! The Department thus believes that § 106.45(b)(5)(iii) — permitting the parties to
discuss the allegations under investigation, and to gather and present evidence — furthers the
Department’s interest in promoting a fair investigation that gives both parties meaningful
opportunity to participate in advancing the party’s own interests in case, while abuses of a
party’s ability to discuss the allegations can be addressed through tort law and retaliation
prohibitions.

The Department recognizes commenters’ concerns that some discussion about the
allegations under investigation may fall short of retaliation or tortious conduct, yet still cause
harmful effects. For example, discussion and gossip about the allegations may negatively impact
a party’s social relationships. For the above reasons, the Department believes that the benefits of
§ 106.45(b)(5)(iii), for both parties, outweigh the harm that could result from this provision. This
provision, by its terms, applies only to discussion of “the allegations under investigation,” which
means that where a complainant reports sexual harassment but no formal complaint is filed, §
106.45(b)(5)(iii) does not apply, leaving recipients discretion to impose non-disclosure or

confidentiality requirements on complainants and respondents. Thus, reporting should not be

1161 Ag discussed in the “Retaliation” section of this preamble, § 106.71 takes care to protect the constitutional free

speech rights of students and employees at public institutions that must protect constitutional rights. Nonetheless,
abuse of speech unprotected by the First Amendment, when such speech amounts to intimidation, threats, or
coercion for the purpose of chilling exercise of a person’s Title IX rights, is prohibited retaliation.
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chilled by this provision because it does not apply to a report of sexual harassment but only
where a formal complaint is filed. One reason why the final regulations take great care to
preserve a complainant’s autonomy to file or not file a formal complaint (yet still receive
supportive measures either way) is because participating in a grievance process is a weighty and
serious matter, and each complainant should have control over whether or not to undertake that
process.'1®2 Once allegations are made in a formal complaint, a fair grievance process requires
that both parties have every opportunity to fully, meaningfully participate by locating evidence
that furthers the party’s interests and by confiding in others to receive emotional support and for
other personally expressive purposes. The Department believes that this provision, by its plain
language, limits the scope of what can be discussed, and laws prohibiting tortious speech and
invasion of privacy, and retaliation prohibitions, protect all parties against abusive “discussion”
otherwise permitted by this provision.

The Department has considered carefully the concerns of several commenters who
believe this provision will lead to witness tampering or intimidation, or otherwise interfere with a
proper investigation. As to witness intimidation, such conduct is prohibited under § 106.71(a).
As to whether a party approaching or speaking to a witness could constitute “tampering,” the
Department believes that generally, a party’s communication with a witness or potential witness
must be considered part of a party’s right to meaningfully participate in furthering the party’s

interests in the case, and not an “interference” with the investigation. However, where a party’s

1162 As discussed elsewhere in the preamble, including in the “Formal Complaint” subsection of the “Section 106.30
Definitions” section, the decision to initiate a grievance process against the wishes of a complainant is one that must
be undertaken only when the Title IX Coordinator determines that signing a formal complaint initiating a grievance
process against a respondent is not clearly unreasonable in light of the known circumstances.
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conduct toward a witness might constitute “tampering” (for instance, by attempting to alter or
prevent a witness’s testimony), such conduct also is prohibited under § 106.71(a). Some
commenters were particularly concerned that a party’s communication with a witness could
result in the witness telling a different story to the party than the witness is willing to tell an
investigator; any such inconsistencies or discrepancies would be taken into account by the
parties, investigator, and decision-maker but do not necessarily constitute “interference” with the
investigation by the party who spoke with the witness. Furthermore, in some situations, a party
may not know the identity of witnesses until discussing the situation with others (for example,
asking a roommate who was at the party at which the alleged incident occurred so as to discover
whether any party attendees witnessed relevant events); thus, the Department declines to require
that only recipients (or their investigators) may communicate with witnesses or potential
witnesses.

With respect to commenters concerned about applying this provision in elementary and
secondary schools, the Department disagrees that this provision forbids a school principal from
warning students not to speak “maliciously” since malicious discussion intended to interfere with
the other party’s Title IX rights would constitute prohibited retaliation.

For the reasons discussed above, the Department declines to narrow or modify this
provision per commenters’ various suggestions. The Department believes that parties, not
recipients, should determine who has a “need to know” about the allegations in order to provide
advice, support, or assistance to a party during a grievance process; for similar reasons,
recipients should not determine what information to label “confidential.” Limiting a party’s
discussions to “neutral” communications, or to communications solely for the purpose of

gathering evidence, would deprive the parties of the benefits discussed above, such as seeking
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emotional support and using the party’s experience to express viewpoints on the larger issues of
sexual violence or Title IX policies and procedures; for the same reasons the Department
declines to narrow this provision to allow discussion only with advisors or to require a warning
to parties that neither party should “aggravate the problem.” This provision does not affect a
recipient’s discretion to restrict parties from contact or communication with each other through,
e.g., mutual no-contact orders that meet the definition of supportive measures in § 106.30. Where
“disparaging communications” are unprotected under the Constitution and violate tort laws or
constitute retaliation, such communications may be prohibited without violating this provision.
This provision applies to discussion of “the allegations under investigation” and not to the
evidence subject to the parties’ inspection and review under § 106.45(b)(5)(vi).

Changes: The final regulations add § 106.71 prohibiting retaliation.

Section 106.45(b)(5)(iv) Advisors of Choice

Supporting Presence and Participation of Advisors
Comments: Some commenters supported allowing parties to have an advisor present because of
the severe nature of Title IX charges and the potentially life-altering consequences. Commenters
argued the proposed regulations would promote due process and give students more control over
the proceedings. Other commenters supported allowing students to have an advisor because it
will reduce the risk of false findings by allowing students to avail themselves of an advisor’s
expertise. Some commenters supported this provision believing the proposed regulations will
reconcile Title IX proceedings with protections that are offered in analogous proceedings, such
as criminal trials.
Discussion: The Department appreciates the general support from commenters regarding §

106.45(b)(5)(iv), which requires recipients to provide all parties with the same opportunities to
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have advisors present in Title IX proceedings and to also have advisors participate in Title [X
proceedings, subject to equal restrictions on advisors’ participation, in recipients’ discretion. We
share commenters’ beliefs that this provision will make the grievance process substantially more
thorough and fairer and that the resulting outcomes will be more reliable. The Department
recognizes the high stakes for all parties involved in sexual misconduct proceedings under Title
IX, and that the outcomes of these cases can carry potentially life-altering consequences, and
thus believes every party should have the right to seek advice and assistance from an advisor of
the party’s choice. However, providing parties the right to select an advisor of choice does not
align with the constitutional right of criminal defendants to be provided with effective
representation. The more rigorous constitutional protection provided to criminal defendants is
not necessary or appropriate in the context of administrative proceedings held by an educational
institution rather than by a criminal court. To better clarify that parties’ right to an advisor of
choice differs from the right to legal representation in a criminal proceeding, the final regulations
revise § 106.45(b)(5)(iv) to specify that the advisor of choice may be, but is not required to be,
an attorney.
Changes: To clarify that a recipient may not limit the choice or presence of an advisor we have
added “or presence” to § 106.45(b)(5)(iv), and we have added language in this section to clarify
that a party’s advisor may be, but is not required to be, an attorney.

Fairness Considerations
Comments: Some commenters argued that § 106.45(b)(5)(iv) is not survivor-centered and will
tip the scales in favor of wealthy students who can afford counsel.
Discussion: The Department believes that by permitting both parties to receive guidance from an

advisor of their choice throughout the Title IX proceedings, the process will be substantially
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more thorough and fairer and the resulting outcomes will be more reliable. In response to
commenters’ concerns, the final regulations revise § 106.45(b)(5)(iv) to specify that a party’s
chosen advisor may be, but is not required to be, an attorney. The Department acknowledges that
a party’s choice of advisor may be limited by whether the party can afford to hire an advisor or
must rely on an advisor to assist the party without fee or charge. The Department wishes to
emphasize that the status of any party’s advisor (i.e., whether a party’s advisor is an attorney or
not), the financial resources of any party, and the potential of any party to yield financial benefits
to a recipient, must not affect the recipient’s compliance with § 106.45. The Department believes
that the clear procedural rights provided to both parties during the grievance process give both
parties opportunity to advance each party’s respective interests in the case, regardless of financial
ability. Further, while the final regulations do not require the recipient to pay for parties’
advisors, nothing the in the final regulations precludes a recipient from choosing to do so.
Changes: We have added language in § 106.45(b)(5)(iv) to clarify that a party’s advisor may be,
but is not required to be, an attorney.

Conflicts of Interest, Confidentiality, and Union Issues
Comments: Commenters argued that student-picked advisors will have a conflict of interest and
will raise confidentiality issues. Other commenters expressed concern that § 106.45(b)(5)(iv)
may conflict with a union’s duty of providing fair representation in the grievance process. One
commenter stated that Federal labor law and many State labor laws already provide that an
employee subject to investigatory interviews may have a union representative present for a
meeting that might lead to discipline.
Discussion: The Department acknowledges the concerns raised by commenters regarding

potential conflicts of interest and confidentiality issues arising from permitting the presence or
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participation of advisors of a party’s choice in Title IX proceedings, and potential conflict with
labor union duties in grievance processes. With respect to potential conflicts of interest, we
believe that parties are in the best position to decide which individuals should serve as their
advisors. Advisors, for example, may be friends, family members, attorneys, or other individuals
with whom the party has a trusted relationship. The Department believes it would be
inappropriate for it to second guess this important decision.

With respect to confidentiality, the Department notes that commenters who raised this
issue did not explain exactly how parties’ confidentiality interests would be compromised by
permitting them to have an advisor of choice to attend or participate in Title IX proceedings. As
explained more fully in the “Section 106.6(e) FERPA” subsection of the “Clarifying
Amendments to Existing Regulations™ section of this preamble, we note that § 106.6(e) of the
final regulations makes it clear that the final regulations should be interpreted to be consistent
with a recipient’s obligations under FERPA. Recipients may require advisors to use the evidence
received for inspection and review under § 106.45(b)(5)(vi) as well as the investigative report
under § 106.45(b)(5)(vii) only for purposes of the grievance process under § 106.45 and require
them not to further disseminate or disclose these materials. Additionally, these final regulations
do not prohibit a recipient from using a non-disclosure agreement that complies with these final
regulations and other applicable laws.

Lastly, it is not the intent of the Department to undermine the important role that union
advisors may play in grievance proceedings. However, we wish to clarify that in the event of an

actual conflict between a union contract or practice and the final regulations, then the final
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regulations would have preemptive effect.''> We note that the final regulations do not preclude a
union lawyer from serving as an advisor to a party in a proceeding.
Changes: None.

Modification Requests
Comments: Some commenters argued that § 106.45(b)(5)(iv) conflicts with past guidance from
the Department. Other commenters argued that advisors should not be allowed so students can
learn to speak for themselves. Some commenters opposed this provision because they believe
there should be no limits on attorney participation in grievance procedures. Some commenters
argued that recipients should provide each party with an advisor to assist them throughout the
grievance process. Some commenters expressed concern that the presence of advisors could
complicate the proceedings, for instance, if the advisor was needed to also serve as a witness, if
the advisor did not wish to take part in cross-examinations, if taking part in cross-examinations
would adversely affect a teacher-student relationship, or if the advisor had limited availability to
attend hearings and meetings. Other commenters suggested there should be no limits placed on
who can serve as an advisor and that advisors should be allowed to be fully active participants,
especially on behalf of students with disabilities or international students who may need active
representation by counsel. Other commenters suggested that advisors should be required to be
attorneys in order to avoid unauthorized practice of law.
Discussion: With respect to allowing advisors of choice, who may be attorneys, and the

participation of such advisors in grievance procedures, these final regulations take a similar

1163 For further discussion see the “Section 106.6(h) Preemptive Effect” subsection of the “Clarifying Amendments
to Existing Regulations” section of this preamble.
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approach to Department guidance, with two significant differences. The withdrawn 2011 Dear
Colleague Letter stated that recipients could “choose” to allow students to be represented by
lawyers during grievance procedures and directed that any rules about a lawyer’s appearance or
participation must apply equally to both parties.!'®* These final regulations better align the
Department’s approach to advisors of choice for Title IX purposes with the Clery Act as
amended by VAWA, 1% clarifying that in a Title IX grievance process recipients must allow
parties to select advisors of the parties’ choice, who may be, but need not be, attorneys, while
continuing to insist that any restrictions on the active participation of advisors during the
grievance process must apply equally to both parties. Unlike Department guidance or Clery Act
regulations, these final regulations implementing Title IX specify that when live hearings are
held by postsecondary institutions, the recipient must permit a party’s advisor to conduct cross-
examination on behalf of a party.'!®® The Department believes that requiring recipients to allow
both parties to have an advisor of their own choosing accompany them throughout the Title IX
grievance process, and also to participate within limits set by recipients, is important to ensure
fairness for all parties. For discussion of the reasons why cross-examination at a live hearing
must be conducted by a party’s advisor rather than by parties personally, see the “Hearings”
subsection of the “Section 106.45 Recipient’s Response to Formal Complaints” section of this

preamble. As discussed above, the Department believes that § 106.45(b)(5)(iv) will help to make

1164 £ o 2011 Dear Colleague Letter at 11 (“While OCR does not require schools to permit parties to have lawyers
at any stage of the proceedings, if a school chooses to allow the parties to have their lawyers participate in the
proceedings, it must do so equally for both parties. Additionally, any school-imposed restrictions on the ability of
lawyers to speak or otherwise participate in the proceedings should apply equally.”).

1165 For discussion of the Clery Act and these final regulations, see the “Clery Act” subsection of the
“Miscellaneous” section of this preamble.

1166 Section 106.45(b)(6)(i).
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the grievance process substantially more thorough and fairer, and the resulting outcomes more
reliable. While nothing in the final regulations discourages parties from speaking for themselves
during the proceedings, the Department believes it is important that each party have the right to
receive advice and assistance navigating the grievance process. As such, we decline to forbid
parties from obtaining advisors of choice. Section 106.45(b)(5)(iv) (allowing recipients to place
restrictions on active participation by party advisors) and the revised introductory sentence to §
106.45(b) (requiring any rules a recipient adopts for its grievance process other than rules
required under § 106.45 to apply equally to both parties) would, for example, permit a recipient
to require parties personally to answer questions posed by an investigator during an interview, or
personally to make any opening or closing statements the recipient allows at a live hearing, so
long as such rules apply equally to both parties. We do not believe that specifying what
restrictions on advisor participation may be appropriate is necessary, and we decline to remove
the discretion of a recipient to restrict an advisor’s participation so as not to unnecessarily limit a
recipient’s flexibility to conduct a grievance process that both complies with § 106.45 and, in the
recipient’s judgment, best serves the needs and interests of the recipient and its educational
community. The Department therefore disagrees that the final regulations should prohibit
recipients from imposing any restrictions on the participation of advisors, including attorneys, in
the Title IX grievance process.!'%” These final regulations ensure that a party’s advisor of choice

must be included in the party’s receipt of, for instance, evidence subject to party inspection and

1167 As discussed in the “Section 106.45(b)(6)(i) Postsecondary Institution Recipients Must Provide Live Hearing
with Cross-Examination” subsection of the “Hearings” subsection of the “Section 106.45 Recipient’s Response to
Formal Complaints” section of this preamble, the final regulations make one exception to the provision in §
106.45(b)(5)(iv) that recipients have discretion to restrict the extent to which party advisors may actively participate
in the grievance process: where a postsecondary institution must hold a live hearing with cross-examination, such
cross-examination must be conducted by party advisors.
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1168 and the investigative report,''® so that a party’s advisor of choice is fully informed

review,
throughout the investigation in order to advise and assist the party.

The Department understands the concerns of commenters who raised the question of
whether acting as a party’s advisor of choice could constitute the practice of law such that parties
will feel obligated to hire licensed attorneys as advisors of choice, to avoid placing non-attorney
advisors (such as a professor, friend, or advocacy organization volunteer) in the untenable
position of potentially violating State laws that prohibit the unauthorized practice of law.!'”
While the issues raised by allegations of sexual misconduct may make it preferable or advisable
for one or both parties to receive legal advice or obtain legal representation, the Department
recognizes school disciplinary proceedings, including the grievance process required under these
final regulations, as an administrative setting that does not require either party to be represented
by an attorney. The Department believes that the § 106.45 grievance process sets forth clear,
transparent procedural rules that enable parties and non-lawyer party advisors effectively to
navigate the grievance process. Because the grievance process occurs in an educational setting

and does not require court appearances or detailed legal knowledge, the Department believes that

assisting a party to a grievance process is best viewed not as practicing law, but rather as

1168 Section 106.45(b)(5)(vi) (evidence subject to inspection and review must be sent electronically or in hard copy
to each party and the party’s advisor of choice).

1169 Section 106.45(b)(5)(vii) (a copy of the investigative report must be sent electronically or in hard copy to each
party and the party’s advisor of choice).

170 £ . Michelle Cotton, Experiment, Interrupted: Unauthorized Practice of Law Versus Access to Justice, 5
DEPAUL J. FOR SOCIAL JUSTICE 179, 188-89 (2012) (“Most States continue to have broad definitions of the practice
of law and broad concepts of [unauthorized practice of law] UPL that prevent or inhibit the involvement of
nonlawyers in providing assistance to unrepresented persons.”); Derek A. Denckla, Nonlawyers and the
Unauthorized Practice of Law: An Overview of the Legal and Ethical Parameters, 67 FORDHAM L. REV. 2581,
2585-88 (1999) (noting that in every state, nonlawyers are generally prohibited from practicing law, that the
definition of unauthorized practice of law (UPL) varies widely from jurisdiction to jurisdiction, and that exceptions
to what constitutes UPL often include appearing in administrative proceedings).
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providing advocacy services to a complainant or respondent. The Department concludes that
with respect to Title IX proceedings the line between assisting a party, and providing legal
representation to the party, is a line that has been and will continue to be, an issue taken into
consideration by students, recipients, and advocates pursuant to the variety of State unauthorized
practice of law statutes.

The Department notes that some commenters argued that the grievance process is
complex and frequently intersects with legal proceedings (for example, when a complainant sues
the respondent for civil assault or battery, or files a police report that results in a criminal
proceeding against the respondent), and that legal representation would benefit both parties to a
Title IX proceeding.!!”! The Department leaves recipients flexibility and discretion to determine
whether a recipient wishes to provide legal representation to parties in a grievance process, but
the final regulations do not restrict the right of each party to select an advisor with whom the
party feels most comfortable and believes will best assist the party, and thus clarifies in this
provision that the party’s advisor of choice may be, but is not required to be, an attorney.

The Department acknowledges commenters’ concerns that advisors may also serve as
witnesses in Title IX proceedings, or may not wish to conduct cross-examination for a party
whom the advisor would otherwise be willing to advise, or may be unavailable to attend all
hearings and meetings. Notwithstanding these potential complications that could arise in

particular cases, the Department believes it would be inappropriate to restrict the parties’

W E g, Merle H. Weiner, Legal Counsel for Survivors of Campus Sexual Violence, 29 YALE J. OF L. & FEMINISM
123 (2017) (arguing that campuses should provide student survivors with legal representation, and noting that
providing accused students with legal representation is also beneficial).
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selection of advisors by requiring advisors to be chosen by the recipient, or by precluding a party
from selecting an advisor who may also be a witness. The Department notes that the §
106.45(b)(1)(ii1) prohibition of Title IX personnel having conflicts of interest or bias does not
apply to party advisors (including advisors provided to a party by a postsecondary institution as
required under § 106.45(b)(6)(1)), and thus, the existence of a possible conflict of interest where
an advisor is assisting one party and also expected to give a statement as a witness does not
violate the final regulations. Rather, the perceived “conflict of interest” created under that
situation would be taken into account by the decision-maker in weighing the credibility and
persuasiveness of the advisor-witness’s testimony. We further note that live hearings with cross-
examination conducted by party advisors is required only for postsecondary institutions, and the
requirement for a party’s advisor to conduct cross-examination on a party’s behalf need not be
more extensive than simply relaying the party’s desired questions to be asked of other parties and
witnesses.!!7?

Changes: We have added language in § 106.45(b)(5)(iv) to clarify that a party’s advisor may be,

but is not required to be, an attorney.

Section 106.45(b)(5)(v) Written Notice of Hearings, Meetings, and Interviews

Comments: Several commenters supported § 106.45(b)(5)(v) because it will promote fairness,
due process, and increase the likelihood of reaching an accurate result. One commenter shared a
personal story of a family member with a disability who was not allowed to prepare a defense

after being accused of sexual harassment. Other commenters supported this provision believing it

1172 For further discussion see the “Hearings” subsection of the “Section 106.45 Recipient’s Response to Formal
Complaints” section of this preamble.

1000

T & Memraiftiag Materials Page 1043



offers the same protections that would be offered in a criminal trial. Other commenters supported
this provision believing it will limit the abuse of power that can be wielded under Title IX
investigations.

Discussion: The Department agrees with commenters who supported this provision on the
grounds that it will promote fairness, provides both parties with due process protections, and
increase the likelihood of reaching an accurate result. The Department believes that written
notice of investigative interviews, meetings, and hearings, with time to prepare, permits both
parties meaningfully to advance their respective interests during the grievance process, which
helps ensure that relevant evidence is gathered and considered in investigating and adjudicating
allegations of sexual harassment.

Changes: None.

Comments: Several commenters argued that the proposed regulations, including §
106.45(b)(5)(v), would be burdensome by requiring recipients to provide written notice, placing
them under time constraints, adding administrative layers, and that these burdens would be
particularly difficult for elementary and secondary schools.

Discussion: The Department acknowledges the concern of commenters that § 106.45(b)(5)(v)
will place a burden on recipients, including elementary and secondary schools, but believes the
burden associated with providing this notice is outweighed by the due process protections such
notice provides. Because the stakes are high for both parties in a grievance process, both parties
should receive notice with sufficient time to prepare before participating in interviews, meetings,
or hearings associated with the grievance process, and written notice is better calculated to
effectively ensure that parties are apprised of the date, time, and nature of interviews, meetings,

and hearings than relying solely on notice in the form of oral communications. For example, if a
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party receives written notice of the date of an interview, and needs to request rescheduling of the
date or time of the interview due to a conflict with the party’s class schedule, the recipient and
parties benefit from having had the originally-scheduled notice confirmed in writing so that any
rescheduled date or time is measured accurately against the original schedule. We note that
nothing in these final regulations precludes a recipient from also conveying notice via in-person,
telephonic, or other means of conveying the notice, in addition to complying with §
106.45(b)(5)(v) by sending written notice.

Changes: We have made non-substantive revisions to § 106.45(b)(5)(v), such as changing “the”
to “a” in the opening clause “Provide to a party” and adding a comma after “invited or
expected,” for clarity.

Comments: Some commenters argued that the procedures required by the proposed regulations
are not suited to the campus environment where proceedings should not be adversarial, where
notice of hearings might allow accused students time to destroy evidence and prepare alibis, and
where it will contribute to underreporting as complainants will feel a loss of control or bullied
because the proposed regulations are not informed by a victim-centered perspective.

Discussion: The Department disagrees that § 106.45(b)(5)(v), or the final regulations overall,
increase the adversarial nature of sexual misconduct proceedings or incentivize any party to
fabricate or destroy evidence. Allegations of sexual harassment often present an inherently
adversarial situation, where parties have different recollections and perspectives about the
incident at issue. The final regulations do not increase the adversarial nature of such a situation,
but the § 106.45 grievance process (including this provision requiring written notice to both
parties with time to prepare to participate in interviews and hearings) helps ensure that the

adversarial nature of sexual harassment allegations are investigated and adjudicated impartially
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by the recipient with meaningful participation by the parties whose interests are adverse to each
other.!'” Accordingly, the final regulations require schools to investigate and adjudicate formal
complaints of sexual harassment, and to give complainants and respondents a meaningful
opportunity to participate in the investigation that increases the likelihood that the recipient will
reach an accurate, reliable determination regarding the respondent’s responsibility.

The Department does not agree that providing the parties with advance notice of
investigative interviews, meetings, and hearings increases the likelihood that any party will
concoct alibis or destroy evidence. The final regulations contain provisions that help ensure that
false statements (e.g., making up an alibi) or destruction of evidence will be revealed during the
investigation and taken into account in reaching a determination. For example, § 106.45(b)(2)
requires the initial written notice to the parties to include a statement about whether the
recipient’s code of conduct prohibits false statements, and § 106.45(b)(5)(vi) gives both parties
equal opportunity to inspect and review all evidence gathered by the recipient that is directly
related to the allegations, such that if relevant evidence seems to be missing, a party can point
that out to the investigator, and if it turns out that relevant evidence was destroyed by a party, the
decision-maker can take that into account in assessing the credibility of parties, and the weight of
evidence in the case.

The Department disagrees that § 106.45(b)(5)(v) will contribute to underreporting

because complainants will feel a loss of control or bullied, or feel chilled from reporting, or that

73 F.g., Pennsylvania v. Finley, 481 U.S. 551, 568 (1987) (“The very premise of our adversarial system . . . is that
partisan advocacy on both sides of a case will best promote the ultimate objective that the guilty be convicted and
the innocent go free.”) (internal quotation marks and citation omitted); see also Tolan v. Cotton, 572 U.S. 650, 660
(2014) (“The witnesses on both sides come to this case with their own perceptions, recollections, and even potential
biases. It is in part for that reason that genuine disputes are generally resolved by juries in our adversarial system.”).
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this provision is not informed by a victim-centered perspective. The Department believes this
provision provides a fundamental and essential due process protection that equally benefits
complainants and respondents by giving both parties advance notice of interviews, meetings, and
hearings so that each party can meaningfully participate and assert their respective positions and
viewpoints through the grievance process.!!”* This is an important part of ensuring that the
grievance process reaches accurate determinations, which in turn ensures that schools, colleges,
and universities know when and how to provide remedies to victims of sex discrimination in the
form of sexual harassment.

Changes: None.

Comments: Some commenters suggested that recipients should only be required to give
respondents notice of charges, not necessarily of interviews, in order to reflect the standards set
by VAWA. Some commenters suggested that the final regulations should require an advisor be
copied on all correspondence between the institutions and the parties.

Discussion: The Department disagrees with the commenters who suggested that recipients
should only be required to give respondents notice of charges, not necessarily of interviews, in
order to reflect the standards set by Section 304 of VAWA. The commenter offered no rationale
for why the approach under VAWA is superior to the § 106.45(b)(5)(v) requirements in this
regard, and the Department believes that parties are entitled to notice of interviews, meetings,
and hearings where the party’s participation is expected or invited; otherwise, a party may miss

critical opportunities to advance the party’s interests during the grievance process. To clarify that

174 Mathews v. Eldridge, 424 U.S. 319, 333 (1976) (“The fundamental requirement of due process is the opportunity
to be heard ‘at a meaningful time and in a meaningful manner.”””) (quoting Armstrong v. Manzo, 380 U.S. 545, 552
(1965)).
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this provision intends for notice to be given only to the party whose participation is invited or
expected, we have made non-substantive revisions to the language of this provision to better
convey that intent. Because this provision is consistent with the VAWA provision cited by
commenters, even though this provision requires more notice than the VAWA provision, the
Department sees no conflict raised for recipients who must comply with both VAWA and Title
IX.

We note that the final regulations do require that copies of the evidence subject to the
parties’ inspection and review, and a copy of the investigative report, must be sent (electronically
or in hard copy) to the parties and to the parties’ advisors, if any. The Department appreciates
commenters’ request that advisors be copied on all correspondence between recipients and the
parties, but declines to impose such a rule in order to preserve a recipient’s discretion under §
106.45(b)(5)(iv) to limit the participation of party advisors, and to preserve a party’s right to
decide whether or not, for what purposes, and at what times, the party wishes for an advisor of
choice to participate with the party. Nothing in the final regulations precludes a recipient from
adopting a practice of copying party advisors on all notices sent under § 106.45(b)(5)(v), so long
as the recipient complies with the revised introductory sentence of § 106.45(b) by ensuring that
such a practice applies equally with respect to both parties.

Changes: We have revised the language in § 106.45(b)(5)(v) to more clearly convey that notice
must be sent to a party when that party’s participation is invited or expected with respect to any
meeting, interview, or hearing during the grievance process, by changing “the” to “a” in the

clause “Provide to a party” in this provision.
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Section 106.45(b)(5)(vi) Inspection and Review of Evidence Directly Related to the

Allegations, and Directed Question 7

Comments: Many commenters expressed support for § 106.45(b)(5)(vi) and asserted that the
proposed regulations seek the equal treatment of complainants and respondents. One commenter
asserted that the proposed regulations would remedy sex-biased investigations and included
citations to circuit court cases involving male students challenging the Title IX processes at
institutions that suspended or expelled the male students for sexual misconduct. A different
commenter stated that the proposed regulations would restore fairness and provide full disclosure
to both parties so that they can adequately prepare defenses and present additional facts and
witnesses. Another commenter concluded that the proposed regulations would ensure justice for
complainants and protection for those falsely accused.

A number of commenters shared stories of their personal experiences with recipients
withholding information from parties in a Title IX proceeding.

One commenter concluded that both parties having access to all of the evidence will
ensure a fair process for both parties. Many commenters remarked that a Title IX investigator
should not have unilateral authority to deem certain evidence “irrelevant.” Another commenter
stated that schools should not hinder evidence reviews with short or limited time windows. One
commenter stated that all evidence collected, including evidence collected by law enforcement,
should be made available to the respondent.

Some commenters concluded that the electronic view-only format is unreasonable. Other
commenters stated that all of the evidence should be provided to the parties to download and
review on their own. The commenters remarked that this was necessary, especially in complex

cases where review of the evidence would take a significant period of time. Some of these
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commenters also argued that any effort on the part of a recipient to limit a party’s access to the
evidence should be viewed as a bad faith effort to negatively impact the proceeding.

While generally supportive of the provision, one commenter argued that the final
regulations should require that the investigator incorporate the parties’ responses into the final
investigative report. Another generally supportive commenter proposed the inclusion of a party’s
right to call an external investigator. A different commenter supported the adoption of a special
master to oversee the adjudicative process.

Some commenters agreed with the ten-day review and comment requirement,
determining that it is an appropriate period for allowing the parties to read and provide written
responses. Another commenter stated that the exchange of information between the parties will
result in expedited hearings.

One supporter of the provision requested that the Department include a provision that
would inform the parties of the consequences of submitting false information to the investigator.

A number of commenters opposed § 106.45(b)(5)(vi). One commenter concluded that the
proposed regulations, including this provision, were antithetical to the purpose of Title IX.
Another commenter called this provision a blunt solution to a nuanced problem that attempts to
solve the “canard” of false allegations. The commenter added that the Department fails to see the
issue through a victim-centered lens, pointing out that the term “trauma” is used only once in the
NPRM. The same commenter stated that this provision is not informed by best practices for
working with trauma survivors.

One commenter argued that the proposed regulations would lead to retaliation and
witness tampering. Another commenter stated that § 106.45(b)(5)(vi) would “revictimize”

complainants. Many commenters stated that this provision will hamstring and compromise
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investigations, would likely chill the reporting process, is part of the administration’s
indifference to sexual violence, and will have negative effects on safety and fairness. One
commenter concluded that the proposed rules would allow institutions to turn a “blind eye” to
sexual violence on campus.

One commenter wrote that this provision “fails to adequately acknowledge the
seriousness and complexity of sexual misconduct on college campuses” and called for a simpler,
fairer, and more responsive approach. A different commenter argued that § 106.45(b)(5)(vi)
would deter reporting, create difficulties in maintaining student privacy, and make Title IX cases
more time-consuming and expensive. According to this commenter, this provision did not
account for the potential for reputational damage and that it eliminates key aspects of the
discretion that enables institutions to act in the “best interests of all parties.” Another commenter
concluded that this provision is “unhelpful and hurtful” to victims, which, the commenter opined,
may be the purpose of the provision.

One commenter stated that the provision allows evidence of past sexual conduct to be
presented in an investigation and that such history would be raised to shame complainants.

Another commenter concluded that this provision would result in the respondent being
able to coerce new witnesses because the “regulations allow that.” The same commenter also
stated that the Department’s focus on due process is misplaced because there is no due process
problem until corrective action is proposed. A different commenter concluded that the provision
is a barrier to effective investigation and resolution of Title IX grievances, calling it an
“unacceptable” and “untimely” step. The same commenter proposed eliminating the ten-day

period for review of the collected evidence or, conversely, the inclusion of a requirement that
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each party must have a reasonable opportunity to review the evidence and provide feedback
while the investigation is ongoing, but without a set timeline.

One commenter stated that fair notice and an opportunity to respond does not require
discovery of all evidence “directly related” to the allegations, where the evidence will not be
relied upon in making a responsibility determination. Similarly, the commenter argued that
requiring recipients to turn over all evidence directly related to the allegations was overbroad and
may result, ultimately, in less information being shared by parties during the investigation.
Another commenter argued that no rational basis exists for requiring the disclosure of evidence
not relied upon in reaching a determination. The commenter added that the provision is
extremely confusing and benefits no one.

Many commenters questioned why the Department would allow parties to review
evidence upon which the decision-maker does not intend to rely upon in adjudicating the claim.
These commenters agreed that only relevant information should be shared with the parties. One
of these commenters concluded that the provision “further legalizes” the process.

Another commenter argued that, under current judicial precedent, no formal right to
discovery exists in a student disciplinary hearing.

One commenter argued in favor of the recipient only sharing information with the parties,
allowing them to determine whether the information should be shared with their advisor.

Many commenters supported limitations on the information being shared, including the
exclusion or redaction of medical, psychological, financial, sexual history, or other personal and
private information that has “no bearing” on the investigative report. One commenter argued in
favor of permitting schools to release information to the parties based upon the individual

circumstances of the case. The commenter stated that this information would unnecessarily
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violate the privacy of the disclosing parties and would prevent investigators from gathering
evidence out of fear that personal information would need to be revealed. The commenter
concluded that the result would be “truly harmful and possibly destructive to anyone who would
engage in the formal Title IX process.” A different commenter concluded that there is no purpose
to sharing this information except to intrude into the privacy of the parties. Commenters stated
that the final regulations would allow the improper, and potentially widespread, sharing of
confidential information and incentivize respondents to “slip in” prejudicial information to
undermine the process.

A number of commenters concluded that students would be less likely to report sexual
harassment and sexual violence if investigations are not conducted properly because there is no
incentive for schools to actually investigate. The commenter stated that, if enacted, the proposed
rules would harm many students who “face these problems every day.”

A number of commenters concluded that schools should not be required to disclose
irrelevant information and that institutions should be allowed to place “reasonable restrictions”
on records. Some stated that an exception could be provided for a “showing of particularized
relevance.” One commenter proposed that schools should not allow access to information they
themselves cannot use. Calling the provision “utterly illogical,” one commenter stated that
sharing irrelevant information would lead to extreme disparity of potential outcomes.

Many commenters opposed the electronic sharing of evidence with the parties. They
argued that no system currently exists that limits the user’s ability to take pictures of the
information on the screen. One commenter was concerned that the proposed regulations do not
include a requirement that the viewing of the relevant evidence be supervised and suggested the

inclusion of such a provision. Some commenters argued that sharing records electronically could
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exacerbate gender and socioeconomic inequality and put some students at a disadvantage if they
do not have access to a private computer.

A number of commenters proposed sharing the evidence file in hard copy format. Some
of these commenters argued in favor of the supervised viewing of evidence files, to protect the
party’s confidentiality and to prevent parties from taking photographs of the evidence, while
others argued for investigators to use their discretion in redacting certain information from the
files before sharing with the parties. Some commenters supported redactions for information
deemed more prejudicial than probative and for “inflammatory” evidence. Many of these
commenters expressed concern that the parties should not be allowed to take physical possession
of the evidence files. Commenters who favored redactions, also argued that the final regulations
unreasonably limit the discretion of investigators. These commenters argued that recipients
should have the right to reasonably redact confidential and private information, including the
identity of the complainant, if the recipient deems it necessary to do so. One commenter, who
favored the hard copy format, argued that students with disabilities may have a difficult time
reviewing the files if not submitted in hard copy.

Some commenters remarked that electronic file sharing programs are cost prohibitive,
leading some to conclude that such cost would prohibit institutions from paying for advisors for
the parties.

Many commenters asserted that the provision could run afoul of State laws, including
laws regarding student privacy and the sharing of confidential information, as well as potentially
violate State rape shield laws. Some commenters were also concerned about the effect of open-

records statutes as a means to publicize investigative files to embarrass the opposing party.

1011

T & Memraiftiag Materials Page 1054



A commenter stated that the proposed regulations fail to state that the report should
include all exculpatory and inculpatory evidence, which could prevent an adequate record,
jeopardize the parties’ ability to make a defense, might diminish the thoroughness with which
facts are considered, and unduly raise the risk of bias. Another commenter agreed that crafting a
full report before sharing it with the parties is premature and could lead to errors, dissatisfaction,
and the appearance of bias.

A number of commenters pointed out that the proposed provision would require
recipients to change their current processes, causing a disruption in how they handle Title IX
cases on their campuses.

One commenter pointed out that student conduct processes at institutions of higher
education are not criminal processes and should not be expected to mirror them. The commenter
stated that colleges and universities are not making criminal law decisions, but rather a policy
violation determination. In addition, the commenter believed that the best policy would allow
students to provide information, respond to information, and ask questions, but in a manner that
is appropriate to limit creating an adversarial environment. Similarly, one commenter concluded
that the final regulations place a greater burden on recipients than on a criminal prosecutor.

Some commenters opposed enacting a ten-day requirement for review and responses.
One commenter suggested that the ten-day timeline was an “overregulation” of institutions,
suggesting instead that institutions should set their own time frames, so long as they are
equitable. A number of commenters argued that institutions should be able to determine
appropriate timelines for their own processes. Many commenters questioned whether the
Department meant ten calendar days or ten business days. Another commenter suggested

shortening the review period from ten to five days. A different commenter stated that the
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Department should not mandate any time period as, in their opinion, a uniform rule does not fit
every circumstance at every school.

One commenter wrote that the final regulation’s timeline is more rigid than a similar
proceeding in a courtroom, where courts often expedite hearings when time is of the essence.

A commenter asked for clarification as to whether the proposed regulations would require
an extra ten days for re-inspection of the supplemented investigative file. The same commenter
also asked what, if any, guidelines should be put in place regarding supplementing the record at
each stage of the adjudicative process.

One commenter proposed including a non-disclosure agreement as part of the
adjudicative process. Another commenter requested that the final regulations should include a
provision to punish institutions that have committed “wrongs” against respondents in the past.

One commenter requested a regulatory provision that would provide meaningful
consequences for violations of confidentiality, including punishment for recipients that do not
implement reasonable privacy safeguards or do not permit reasonable redaction policies.

One commenter requested clarification on how long institutions would be required to
retain records associated with a Title IX proceeding. Another commenter requested that the
Department provide an electronic platform for the storing of data associated with Title IX
investigations.

A number of commenters raised issues with the implementation of the final regulations in
the K-12 context. Commenters stated that the majority of changes in the proposed rules were not
written with a clear understanding of their application to the K-12 environment and that the
proposed rules may actually hamper a school district’s ability to maintain a safe school

environment. For example, the commenter stated that the extension of the timeline (for example,
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by imposing a ten-day period for review of evidence) impairs a K-12 recipient’s ability to
effectuate meaningful change to a student’s behavior. In addition, the commenter wrote that a
“battle of responses” will foster more hostility, not less, where there is a high likelihood that the
parties will remain within the same school district. The same commenter suggested that the
Department should look to provide, and detail, restorative justice options that align with best
practices for effective responses to incidents of sexual harassment and sexual violence. One
commenter concluded that sharing the evidence file may be appropriate at the postsecondary
level, but is inappropriate at the K-12 level. Another commenter called § 106.45(b)(5)(vi)
“overkill” in the K-12 context. A different commenter supported leaving the issue of evidence
review to local school officials. One commenter stated that the ten days to review and respond
was unnecessary and would needlessly lengthen K-12 investigations.

Many commenters raised concerns over the burden caused by the proposed regulations on
small institutions. Those commenters pointed out that sharing evidence with parties, waiting the
required time period, and creating the investigative report and the parties’ responses to it is
onerous, has limited benefits as a truth-seeking process, and is too burdensome for institutions
with only one staff member in charge of all of these responsibilities. Another commenter
similarly asserted that small institutions do not currently have staff capacity to comply with §
106.45(b)(5)(vi)-(vii). A different commenter argued that continuous updates to the parties is
“completely impractical” and “unduly burdensome” on the investigator, especially at small
colleges.

Discussion: The Department appreciates commenters’ support of § 106.45(b)(5)(vi). We believe
that this provision provides complainants and respondents an equal opportunity to inspect and

review evidence and provides transparent disclosure of the universe of relevant and potentially
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relevant evidence, with sufficient time for both parties to meaningfully prepare arguments based
on the evidence that further each party’s view of the case, or present additional relevant facts and
witnesses that the decision-maker should objectively evaluate before reaching a determination
regarding responsibility, including the right to contest the relevance of evidence.

The Department is sensitive to commenters’ concerns regarding the parties sharing
irrelevant information, as well as relevant information that is relevant but also highly sensitive
and personal, as part of the investigative process. This concern, however, must be weighed
against the demands of due process and fundamental fairness, which require procedures designed
to promote accuracy through meaningful participation of the parties. The Department believes
that the right to inspect all evidence directly related to the allegations is an important procedural
right for both parties, in order for a respondent to present a defense and for a complainant to
present reasons why the respondent should be found responsible. This approach balances the
recipient’s obligation to impartially gather and objectively evaluate all relevant evidence,
including inculpatory and exculpatory evidence, with the parties’ equal right to participate in
furthering each party’s own interests by identifying evidence overlooked by the investigator and
evidence the investigator erroneously deemed relevant or irrelevant and making arguments to the
decision-maker regarding the relevance of evidence and the weight or credibility of relevant
evidence. In response to commenters’ suggestions, we have added phrasing in § 106.45(b)(5)(vi)
to emphasize that the evidence gathered and sent to the parties for inspection and review is
evidence “directly related to the allegations” which must specifically include “inculpatory or
exculpatory evidence whether obtained from a party or other source.” Such inculpatory or

exculpatory evidence (related to the allegations) may, therefore, be gathered by the investigator
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from, for example, law enforcement where a criminal investigation is occurring concurrently
with the recipient’s Title IX grievance process.

While it may be true in some respects that this provision affords parties greater protection
than some courts have determined is required under constitutional due process or concepts of
fundamental fairness, that does not necessarily mean that protections such as those contained in §
106.45 are not desirable features of a consistent, transparent grievance process that enhances the
fairness and truth-seeking function of the process.!'!”> In response to commenters’ concerns about
disclosure of private medical, psychological, and similar treatment records, these final
regulations provide in § 106.45(b)(5)(i) that a recipient cannot access, consider, disclose, or
otherwise use a party’s records that are made or maintained by a physician, psychiatrist,
psychologist, or other recognized professional or paraprofessional acting in the professional’s or
paraprofessional’s capacity, or assisting in that capacity, and which are made and maintained in
connection with the provision of treatment to the party, unless the recipient obtains the party’s
voluntary, written consent to do so for a grievance process under § 106.45. If the party is not an
“eligible student,” as defined in 34 CFR 99.3, then the recipient must obtain the voluntary,
written consent of a “parent,” as defined in 34 CFR 99.3.!'7¢ Accordingly, a recipient will not
access, consider, disclose, or otherwise use some of the most sensitive documents about a party
without the party’s (or the parent of the party’s) voluntary, written consent, regardless of whether

the recipient already has possession of such treatment records, even if the records are relevant.

75 For further discussion see the “Role of Due Process in the Grievance Process” section of this preamble.

1176 34 CFR 99.3 is part of regulations implementing FERPA; for further discussion of the intersection between
FERPA and these final regulations, see the “Section 106.6(e) FERPA” subsection of the “Clarifying Amendments to
Existing Regulations” section of this preamble.
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This provision adequately addresses commenter’s concerns about sensitive information that may
be shared with the other party pursuant to § 106.45(b)(5)(vi). Non-treatment records and
information, such as a party’s financial or sexual history, must be directly related to the
allegations at issue in order to be reviewed by the other party under § 106.45(b)(5)(vi), and all
evidence summarized in the investigative report under § 106.45(b)(5)(vii) must be “relevant”
such that evidence about a complainant’s sexual predisposition would never be included in the
investigative report and evidence about a complainant’s prior sexual behavior would only be
included if it meets one of the two narrow exceptions stated in § 106.45(b)(6)(1)-(i1) (deeming all
questions and evidence about a complainant’s sexual predisposition “not relevant,” and all
questions and evidence about a complainant’s prior sexual behavior “not relevant” with two
limited exceptions).

The Department declines to define certain terms in this provision such as “upon request,”
“relevant,” or “evidence directly related to the allegations,” as these terms should be interpreted
using their plain and ordinary meaning. We note that “directly related” in § 106.45(b)(5)(vi)
aligns with requirements in FERPA, 20 U.S.C. 1232g(a)(4)(A)(i).!'”” We also acknowledge that
“directly related” may sometimes encompass a broader universe of evidence than evidence that
is “relevant.” However, the § 106.45 grievance process is geared toward reaching reliable,
accurate outcomes in a manner that keeps the burden of collecting and evaluating relevant
evidence on the recipient while giving both parties equally strong, meaningful opportunities to

present, point out, and contribute relevant evidence, so that ultimately the decision-maker

1177 For further discussion see the “Section 106.6(¢) FERPA” subsection of the “Clarifying Amendments to Existing
Regulations” section of this preamble.
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objectively evaluates relevant evidence and understands the parties’ respective views and
arguments about how and why evidence is persuasive or should lead to the outcome desired by
the party. The Department therefore believes it is important that at the phase of the investigation
where the parties have the opportunity to review and respond to evidence, the universe of that
exchanged evidence should include all evidence (inculpatory and exculpatory) that relates to the
allegations under investigation, without the investigator having screened out evidence related to
the allegations that the investigator does not believe is relevant. The parties should have the
opportunity to argue that evidence directly related to the allegations is in fact relevant (and not
otherwise barred from use under § 106.45), and parties will not have a robust opportunity to do
this if evidence related to the allegations is withheld from the parties by the investigator. For
example, an investigator may discover during the investigation that evidence exists in the form
of communications between a party and a third party (such as the party’s friend or roommate)
wherein the party characterizes the incident under investigation. If the investigator decides that
such evidence is irrelevant (perhaps from a belief that communications before or after an incident
do not make the facts of the incident itself more or less likely to be true), the other party should
be entitled to know of the existence of that evidence so as to argue about whether it is relevant.
The investigator would then consider the parties’ viewpoints about whether such evidence
(directly related to the allegations) is also relevant, and on that basis decide whether to
summarize that evidence in the investigative report. A party who believes the investigator
reached the wrong conclusion about the relevance of the evidence may argue again to the
decision-maker (i.e., as part of the party’s response to the investigative report, and/or at a live
hearing) about whether the evidence is actually relevant, but the parties would not have that

opportunity if the evidence had been screened out by the investigator (that is, deemed irrelevant)
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without the parties having inspected and reviewed it as part of the exchange of evidence under §
106.45(b)(5)(vi).

In response to commenters’ concerns that proposed § 106.45(b)(5)(vi) unduly imposed
costly or burdensome restrictions by specifying that the evidence sent to the parties must be “in
an electronic format, such as a file sharing platform, that restricts the parties and advisors from
downloading or copying the evidence,” we have removed reference to a file-sharing platform and
revised this provision to state that recipients must send the evidence subject to inspection and
review to each party, and the party’s advisor (if any), in electronic format or hard copy. Under
the final regulations, therefore, recipients are neither required nor prohibited from using a file
sharing platform that restricts parties and advisors from downloading or copying the evidence.
Recipients may require parties and advisors to refrain from disseminating the evidence (for
instance, by requiring parties and advisors to sign a non-disclosure agreement that permits
review and use of the evidence only for purposes of the Title [X grievance process), thus
providing recipients with discretion as to how to provide evidence to the parties that directly
relates to the allegations raised in the formal complaint.

With regard to the sharing of confidential information, a recipient may permit or require
the investigator to redact information that is not directly related to the allegations (or that is
otherwise barred from use under § 106.45, such as information protected by a legally recognized
privilege, or a party’s treatment records if the party has not given written consent) contained
within documents or other evidence that are directly related to the allegations, before sending the
evidence to the parties for inspection and review. Further, as noted above, recipients may impose
on the parties and party advisors restrictions or require a non-disclosure agreement not to

disseminate any of the evidence subject to inspection and review or use such evidence for any
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purpose unrelated to the Title IX grievance process, as long as doing so does not violate these
final regulations or other applicable laws. We reiterate that redacting “confidential” information
is not the same as redacting information that is not “directly related to the allegations” because
information that is confidential, sensitive, or private may still be “directly related to the
allegations” and thus subject to review by both parties. Similarly, a recipient may permit or
require the investigator to redact from the investigative report information that is not relevant,
which is contained in documents or evidence that is relevant, because § 106.45(b)(5)(vii)
requires the investigative report to summarize only “relevant evidence.”

Section 106.45(b)(5)(vi) is not a “blunt solution” as a commenter suggested. The
Department recognizes that Title [X enforcement is, in fact, a nuanced problem, and this
recognition has informed the policy formation as well as the drafting and revising of this
particular provision. We do not believe, as the commenter thinks, that a concern over false
allegations is a “canard,” nor does the number of times that a particular word is used in the
NPRM suggest that the Department is uninterested in, or unmoved by, best practices in the field.
We disagree that § 106.45(b)(5)(vi) fails to acknowledge the “complexity” of sexual misconduct
on college campuses, because this provision is part of a carefully prescribed grievance process
that aims to ensure that the parties have meaningful opportunities to participate in advancing
each party’s interests in these high-stakes cases. The provision proposed in the NPRM, and
revised in these final regulations, not only takes into account the complexity of sexual
misconduct on college campuses, but considers, as fundamental fairness demands, the
experiences and challenges faced by both complainants and respondents.

The Department is sensitive to commenters’ concerns over whether the final regulations

might deter the reporting of sexual harassment. The § 106.45 grievance process is designed to

1020

T & Memraiftiag Materials Page 1063



improve the reliability and legitimacy of recipients’ investigations and adjudications of Title IX
sexual harassment allegations, and we believe that providing the parties with strong, clear
procedural rights improves the fairness and legitimacy of the grievance process. We recognize
that a formal grievance process is challenging, difficult, and stressful to navigate, for both
complainants and respondents. It is for this reason that these final regulations ensure that parties
are not inhibited from seeking support and assistance from any source (see § 106.45(b)(5)(ii1))
and that parties have the right to select an advisor of choice to advise and accompany a party
throughout the grievance process (see § 106.45(b)(5)(iv)). More broadly, the Department is
persuaded by some commenters’ concerns that if a complainant is forced to undergo a grievance
process whenever a complainant reports sexual harassment, complainants may decide not to
report at all, and by other commenters’ concerns that without strong, clear procedural rights,
recipients’ grievance processes will not reach reliable outcomes in which parties and public have
confidence. The final regulations therefore increase the obligations on recipients to respond
promptly and supportively to every complainant when the recipient receives notice that the
complainant has allegedly been victimized by sexual harassment (without requiring any proof or
evidence supporting the allegations) irrespective of the existence of a grievance process, promote
respect for a complainant’s autonomy over whether or not to file a formal complaint that initiates
a grievance process, and protect complainants from retaliation for refusing to participate in a
grievance process. We have revised § 106.8, § 106.30, and § 106.44 significantly to achieve
these aims and have added § 106.71. For example, § 106.8 emphasizes the need for every
complainant and all third parties to have clear, accessible options for how to report sexual
harassment to the Title IX Coordinator; the definitions of “complainant” and “formal complaint”

in § 106.30 have been revised to clarify that the choice to initiate a grievance process must
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remain within the control of a complainant unless the Title IX Coordinator has specific reasons
justifying the filing of a formal complaint over the wishes of a complainant; § 106.44(a) now
requires a recipient to offer supportive measures to a complainant with or without a formal
complaint being filed using an interactive process whereby the Title IX Coordinator must discuss
and take into account the complainant’s wishes regarding the supportive measures to be provided
and explain to the complainant the option of filing a formal complaint; and § 106.71 protects the
right of any individual to choose not to participate in a grievance process without facing
retaliation. The Department intends for these final regulations to assure complainants that
complainants may report sexual harassment and receive supportive measures whether or not the
complainant also participates in a grievance process, and to assure complainants and respondents
that a grievance process will be fair, consistent with constitutional due process, and give both
parties meaningful opportunity to advance the party’s own interests regarding the case outcome,
in an investigation and adjudication overseen by impartial, unbiased Title [X personnel who do
not prejudge the facts at issue and objectively evaluate inculpatory and exculpatory evidence
before reaching determinations regarding responsibility.

The Department disagrees with commenters’ assertions that the final regulations would
allow the recipient (or the respondent) to coerce witnesses, turn a “blind eye” to sexual violence,
or “revictimize” complainants. As discussed above, § 106.71 prohibits retaliation (which
includes coercion) against any person for participating or refusing to participate in a Title IX
proceeding and § 106.44(a) requires recipients to respond to every complainant by offering
supportive measures; these requirements ensure that no recipient may turn a blind eye to reported
sexual violence. The § 106.45 grievance process, including allowing both parties the opportunity

to inspect and review evidence directly related to the allegations, benefits complainants as much
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as respondents by ensuring that each party is aware of evidence and may then make arguments
that further the party’s own interests based on the evidence.!'!”

The Department disagrees that due process is not implicated until corrective action is
proposed. Due process is not only a concern after corrective or punitive action is taken, but
throughout the entire process leading to a recipient’s decision to impose corrective or
disciplinary action.'!”

The Department disagrees that § 106.45(b)(5)(vi)-(vii) are a barrier to effective
investigations and case resolutions, and believes that to the contrary, these provisions work to
guarantee effective investigations and resolutions by allowing the parties full access to the
evidence gathered, and to the investigative report that summarizes relevant evidence, so the
parties may make corrections, provide appropriate context, and prepare their responses and
defenses before a decision-maker reaches a determination regarding responsibility.

We appreciate the commenters who stated that the ten-day time frame provision is
appropriate for the parties to review and respond to the evidence directly related to the
allegations. We agree that the result of this provision will be expedited hearings because the

parties will have had the opportunity to see, review, and consider their responses to evidence

prior to showing up at a hearing. However, this provision’s purpose is not solely to speed up the

"8E g, Monroe H. Freedman, Our Constitutionalized Adversary System, 1 CHAPMAN L. REV. 57, 57 (1998) (“In its
simplest terms, an adversary system resolves disputes by presenting conflicting views of fact and law to an impartial
and relatively passive arbiter, who decides which side wins what. . . . Thus, the adversary system represents far more
than a simple model for resolving disputes. Rather, it consists of a core of basic rights that recognize and protect the
dignity of the individual in a free society.”) (emphasis added); see also David L. Kirn, Proceduralism and
Bureaucracy: Due Process in the School Setting, 28 STANFORD L. REV. 841, 847-48 (1976) (due process includes
the right of parties to participate in the presentation of evidence, which serves the dual interest of improving the
reliability of outcomes and the parties’ sense of fairness of the proceeding).

1179 For further discussion see the “Role of Due Process in the Grievance Process” section of this preamble.
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process. The Department believes that this provision, in conjunction with the other provisions in
§ 106.45, balances the need for reasonably prompt resolution of Title IX grievance processes
with the need to ensure that these grievance processes are thorough and fair.

The Department understands commenters’ concerns that a ten-day time period for the
parties to inspect and review evidence (and then a ten-day time period to review and respond to
the investigative report) is too long a timeline, but we do not agree that this timeline is an
“overregulation” or that it 1s more rigid than a similar proceeding in a criminal court. Instead, the
Department finds that the time frame is appropriate for the parties to read and respond to the
evidence subject to inspection and review, and then to the investigative report. Recipients may
choose whether the ten days should be business days or calendar days (or may use a different
calculation of “days” that works with the recipient’s administrative operations, such as “school
days.”) Although the recipient is required to provide at least ten days for inspection and review,
the recipient may give the parties more than ten days to respond, bearing in mind that the
recipient must conclude the grievance process within the reasonably prompt time frames to
which the recipient must commit under § 106.45(b)(1)(v).

Section 106.45(b)(5)(vi)-(vii) concerning inspection and review of evidence, and review
of the investigative report, are not overbroad or likely to lead to information withholding, and do
not force the parties to share irrelevant information. These provisions appropriately focus the
investigation on evidence “directly related to the allegations™ and to “relevant” evidence in
furtherance of each party’s interest in permitting pertinent evidence to come to light so that any
misunderstandings, confusions, and contradictions can be clarified. As discussed above, the
Department has revised § 106.45 to expressly forbid a recipient from using a party’s medical,

psychological, and similar records without the party’s voluntary, written consent, and from using
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information protected by a legally recognized privilege, and deems “not relevant” questions and
evidence about a complainant’s prior sexual behavior (with two limited exceptions).

We appreciate the commenters’ suggestions regarding the inclusion of: a requirement that
the viewing of the relevant evidence be supervised; the appointment of a special master; and a
provision informing parties of the consequences of submitting false information. Commenters
have noted that recipients’ restrictions on a party’s ability to view the evidence gathered in a case
(for example, by requiring the party to sit in a certain room in the recipient’s facility, for only a
certain length of time, with or without the ability to take notes while reviewing the evidence, and
perhaps while supervised by a recipient administrator) have reduced the meaningfulness of the
party’s opportunity to review evidence and use that review to further the party’s interests. We
believe it is important for the parties to receive a copy of the evidence subject to inspection and
review so that the parties and their advisors may, over the course of a ten-day period, carefully
consider the evidence directly related to the allegations, prepare arguments about whether all of
that evidence is relevant and whether relevant evidence has been omitted, and consider how the
party intends to respond to the evidence. On the other hand, we do not believe that the purposes
of the parties’ right to inspect and review evidence necessitates or justifies the Department
requiring recipient to appoint a “special master” to oversee the exchange of evidence. The
recipient’s investigator will be well-trained in how to conduct an investigation and grievance
process and in issues of relevance, under § 106.45(b)(1)(ii1). We address warnings about making
false statements during a grievance process in § 106.45(b)(2), which requires the written notice
of allegations that a recipient sends to both parties upon receipt of a formal complaint to contain
a statement about whether the recipient’s code of conduct contains a prohibition against making

false statements during a grievance process. We do not believe that a further statement about
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false statements accompanying sending the evidence to the parties under § 106.45(b)(5)(vi)
serves a necessary purpose and decline to require it.

We decline to change the requirement that recipients send the evidence to a party’s
advisor (if the party has one).!'8" If a party has exercised the party’s right to select an advisor of
the party’s choice, it is for the purpose of receiving that advisor’s assistance during the grievance
process, and we do not believe that a party’s ten-day window to review and respond to the
evidence should be narrowed by placing the burden on the party to receive the evidence from the
recipient and then send the evidence to the party’s advisor. However, nothing in these final
regulations precludes a party from requesting that the recipient not send the evidence subject to
inspection and review to the party’s advisor. Similarly, the final regulations do not preclude the
recipient from asking the parties to confirm whether or not the party has an advisor prior to
sending the evidence under § 106.45(b)(5)(v1).

The Department disagrees that sending the evidence, or investigative report, to the parties
(and their advisors, if any) will lead to an “extreme disparity of potential outcomes.” The
provisions in § 106.45(b)(5)(vi)-(vii) are focused on providing precisely the opposite of the
commenter’s conclusion: predictable procedural requirements that respondents and complainants
can rely upon to afford them a predictable, fair process.

The Department does not agree that § 106.45(b)(5)(vi)-(vii), or the § 106.45 grievance
process as a whole, creates the same rights to discovery afforded to civil litigation parties or

criminal defendants. For example, parties to a Title IX grievance process are not granted the

1180 We have revised § 106.45(b)(5)(vii) to require the investigative report to be sent to the parties and their advisors
(if any), for the same reasons that we decline to remove the requirement to send the evidence subject to inspect and
review to the parties and their advisors.
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right to depose parties or witnesses, nor to invoke a court system’s subpoena powers to compel
parties or witnesses to appear at hearings, which are common features of procedural rules
governing litigation and criminal proceedings. Recognizing that schools, colleges, and
universities are educational institutions and not courts of law, the Department has prescribed a
grievance process that incorporates procedures rooted in principles of due process and
fundamental fairness, to give parties clear, meaningful opportunities to participate in influencing
the case outcome that advances each party’s interests, without imposing on recipients the
expectation that recipients should function as de facto courts.

Similarly, the Department does not agree that § 106.45(b)(5)(vi)-(vii) will prolong
proceedings, create ancillary disputes, or invade the privacy of parties and witnesses. As various
courts have held,!!8! parties are entitled to constitutional due process from public institutions and
a fair process from private institutions during Title IX grievance proceedings. In these final
regulations, the Department has prescribed a process that provides sufficient due process
protections to resolve allegations of sexual harassment in a recipient’s education program or
activity, in a manner that permits (and requires) a recipient to conclude its grievance process
within designated, reasonably prompt time frames, and has taken care to protect party privacy
while ensuring that the parties have access to information that may affect the outcome of the
case.

We appreciate the concerns of many commenters about the burden and costs that §

106.45(b)(5)(vi)-(vii) may impose upon recipients. The Department understands that these

181 F o Haidak v. Univ. of Mass.-Amherst, 933 F.3d 56, 69 (1st Cir. 2019); Doe v. Purdue Univ. et al., 928 F.3d
652 (7th Cir. 2019); Doe v. Baum, 903 F.3d 575 (6th Cir. 2018).
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provisions have the potential to generate modest burden and costs, but believes that the financial
costs and administrative burdens resulting from the provisions are far outweighed by the due
process protections ensured by these provisions. We disagree with the assertion that “sharing
evidence with parties” results in unacceptable burdens on recipients, because reviewing the
universe of evidence that is, or may be, relevant represents a critical part of enabling parties to
have a meaningful opportunity to be heard, which is an essential component of due process and
fundamental fairness. The Department appreciates that many recipients’ Title IX offices are
inundated and over-worked, but sacrificing procedures important to concepts of due process and
fundamental fairness is not an acceptable means of alleviating administrative burdens. We
reiterate that where reasonable, we have revised § 106.45(b)(5)(vi)-(vii) to alleviate unnecessary
administrative burdens on recipients, for example by removing reference to a file sharing
platform and allowing the recipient to send the evidence and investigative report electronically or
by hard copy.

The Department also understands that a potentially different set of issues regarding §
106.45(b)(5)(vi)-(vii) may occur where there are multiple formal complaints arising out of a
single incident. To expressly authorize recipients to handle cases that arise out of the same
incident of sexual harassment involving multiple complainants, multiple respondents, or both, we
have added § 106.45(b)(4) to expressly grant discretion to recipients to consolidate formal
complaints involving more than one complainant or more than one respondent, where the
allegations of sexual harassment arise out of the same facts or circumstances. The Department
also provides in § 106.45(b)(4) that where a grievance process involves more than one
complainant or more than one respondent, references in § 106.45 to the singular “party,”

“complainant,” or “respondent” must include the plural, as applicable. These revisions help
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clarify that a single grievance process might involve multiple complainants or multiple
respondents; we emphasize that in such a situation, each individual party has each right granted
to a party under § 106.45 and these final regulations. For example, in a case involving multiple
complainants, a recipient would not be permitted to designate one complainant as a “lead
complainant” and use such a designation to, for instance, only send the evidence to the “lead
complainant” instead of to each complainant individually.

Parties have the opportunity to provide additional information or context in their written
response after reviewing the evidence under § 106.45(b)(5)(vi). The final regulations do not
directly address an extension of the timeline for responses, should the parties present additional
information after reviewing the evidence. These final regulations provide that the parties must
have at least ten days to submit a written response after review and inspection of the evidence
directly related to the allegations raised in a formal complaint. A recipient may require all parties
to submit any evidence that they would like the investigator to consider prior to when the parties’
time to inspect and review evidence begins. Alternatively, a recipient may choose to allow both
parties to provide additional evidence in response to their inspection and review of the evidence
under § 106.45(b)(5)(vi) and also an opportunity to respond to the other party’s additional
evidence. Similarly, a recipient has discretion to choose whether to provide a copy of each
party’s written response to the other party to ensure a fair and transparent process and to allow
the parties to adequately prepare for any hearing that is required or provided under the grievance
process. A recipient’s rules or practices other than those required by § 106.45 that a recipient
adopts must apply equally to both parties as required by § 106.45(b). If a recipient chooses not to
allow the parties to respond to additional evidence provided by a party in these circumstances,

the parties will still receive the investigative report that fairly summarizes relevant evidence
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under § 106.45(b)(5)(vii) and will receive an opportunity to inspect and review all relevant
evidence at any hearing and to refer to such evidence during the hearing, including for purposes
of cross-examination at live hearings under § 106.45(b)(5)(vi1). If a recipient allows parties to
provide additional evidence after reviewing the evidence under § 106.45(b)(5)(vi), any such
additional evidence that is summarized in the investigative report will not qualify as new
evidence that was reasonably available at the time the determination regarding responsibility was
made for purposes of an appeal under § 106.45(b)(8).

The Department agrees with the commenter’s concern that the investigative report should
contain relevant evidence including exculpatory and inculpatory evidence. Section
106.45(b)(1)(i1) makes clear that the recipient must evaluate relevant evidence including
inculpatory and exculpatory evidence. The final regulations add the phrase “and inculpatory or
exculpatory evidence whether obtained from a party or other source” to § 106.45(b)(5)(vi) with
respect to the evidence sent to the parties for inspection and review. Thus, where §
106.45(b)(5)(vii) requires the investigative report to fairly summarize all the relevant evidence,
the final regulations make clear that evidence may be relevant whether it is inculpatory or
exculpatory.

We do not agree that sharing the investigative report prior to its finalization would lead to
errors, dissatisfaction, and the appearance of bias. In fact, those are the very potential problems
that sharing the report with the parties seeks to avoid. The parties’ responses may address
perceived errors that may be corrected, so that the parties have an opportunity to express and
note their contentions for or against the investigative report, and sharing the investigative report

at the same time, to both parties, helps avoid any appearance of bias.
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We appreciate the commenter’s questions regarding how the evidence and the
investigative report should be shared with the parties. The final regulations revise §
106.45(b)(5)(vi) to state that “the recipient must send to each party and the party’s advisor, if
any, the evidence subject to inspection and review in an electronic format or a hard copy.”
Similar language is used in § 106.45(b)(5)(vii) regarding sending the parties, and their advisors,
copies of the investigative report, electronically or in hard copy format. The Department reminds
recipients that these provisions contain baseline requirements, and additional practices to address
privacy concerns, such as digital encryption, that do not run afoul of § 106.45(b)(5)(vi)-(vii), or
any other provision of the final regulations, are not precluded by these final regulations. The
final regulations do not require recipients to provide individual laptops to parties to review the
evidence or investigative report, but a recipient may do so at the recipient’s discretion, and the
option to send parties hard copies under these provisions gives recipients the flexibility to
respond to a party’s inability to access digital or electronic copies.

The Department does not wish to prohibit the investigator from including recommended
findings or conclusions in the investigative report. However, the decision-maker is under an
independent obligation to objectively evaluate relevant evidence, and thus cannot simply defer to
recommendations made by the investigator in the investigative report. As explained in the
“Section 106.45(b)(7)(1) Single Investigator Model Prohibited” subsection of the
“Determinations Regarding Responsibility” subsection of the “Section 106.45 Recipient’s
Response to Formal Complaints” section of this preamble, the decision-maker cannot be the
same person as the Title IX Coordinator or the investigator and must issue a written

determination regarding responsibility, and one of the purposes of that requirement is to ensure
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that independent evaluation of the evidence gathered is made prior to reaching the determination
regarding responsibility.

The Department appreciates commenters’ concerns and requests for clarification
regarding the application of the final regulations to the elementary and secondary school
environment. We disagree that the grievance process timeline impairs an elementary and
secondary school recipient’s ability to effectuate meaningful change to a student’s behavior.
There are many actions a recipient may take with respect to a respondent that constitute
permissible supportive measures as defined in § 106.30, which may correct or modify a
respondent’s behavior without being punitive or disciplinary. Educational conversations with
students, for example, and impressing on a student the recipient’s anti-sexual harassment policy
and code of conduct expectations, need not constitute punitive or disciplinary actions that a
school is precluded from taking without following a § 106.45 grievance process. Similarly, we
disagree that § 106.45 generally, or § 106.45(b)(5)(vi)-(vii) in particular, foster hostility or
hamper a school district’s ability to maintain a safe school environment. Providing a predictable,
fair grievance process before imposing discipline on students may help reduce hostility and
tensions in a school environment, and recipients have many options under the § 106.30 definition
of supportive measures for taking action to protect party safety and deter sexual harassment
before or during any grievance process and regardless of whether a grievance process is ever
initiated. We also remind recipients that § 106.44(c) allows a respondent to be removed from
education programs or activities on an emergency basis, without pre-removal notice or hearing,
and regardless of whether a grievance process is pending regarding the sexual harassment

allegations from which the imminent threat posed by the respondent has arisen.
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With regard to records retention, the Department addresses this issue under
§106.45(b)(10). We have revised that provision, including by extending the record retention
period from three years as proposed in the NPRM, to seven years under these final regulations.

The Department appreciates the commenter’s responses to Directed Question 7. After
considering the many public comments responsive to this directed question posed in the NPRM,
the Department finds that it would be inappropriate to dilute the requirement that there be a
direct relationship between the evidence in question and the allegations under investigation. For
reasons discussed above, the final regulations require inspection and review of evidence that is
directly related to the allegations, including inculpatory and exculpatory evidence obtained from
a party or any other source, and require the investigative report to summarize only relevant
evidence.

Changes: The Department makes the following changes to 106.45(b)(5)(vi). First, the phrase
“and inculpatory or exculpatory evidence whether obtained from a party or other source,” is
added. Second, we have added “or a hard copy” as an option for sending to the parties and their
advisors the evidence subject to inspection and review. Lastly, we have removed the phrase
“such as a file sharing platform, that restricts the parties and advisors from downloading or
copying the evidence.”

Section 106.45(b)(5)(vii) An Investigative Report that Fairly Summarizes Relevant

Evidence
Comments: Many commenters expressed support for § 106.45(b)(5)(vii) and asserted that the
provision would work to restore fairness and due process for complainants and respondents. A
number of commenters stated that, in their experience, the ten-day period response period is a

reasonable and appropriate time frame. One commenter characterized the NPRM as a long
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overdue correction to the withdrawn 2011 Dear Colleague Letter, which the commenter called a
“wrongful repudiation” of due process. The commenter also argued for the Department to adopt
a particular recipient’s policy as a model for procedures that other recipients should employ in
addressing inappropriate sexual activity while simultaneously assuring due process protections.

A number of commenters opposed the provision. Many commenters expressed concern
over the mandated ten-day period. Commenters asserted that recipients should determine the
appropriate timelines for their process, rather than the Department prescribing this timeline.
Similarly, another commenter asserted that “rigid time frames” substantially lengthen
investigation and adjudication processes. One commenter requested clarification as to why the
investigative report must be completed and made available ten days prior to a hearing. The
commenter was concerned that such a requirement results in an overly burdensome process with
negligible benefits. A different commenter expressed concern that if new information arises
during the review of the report, the timeline should be extended to avoid exploitative efforts by
either party. One commenter questioned how institutions should respond when a party requests
additional time to review the report before the hearing.

One commenter requested clarification over when the parties’ written responses to the
investigative report are due and what the investigator is supposed to do with the parties’
responses.

Some commenters argued that the proposed provision is unnecessary because the parties
could address and respond to evidence during a hearing. Many commenters stated that sharing
the investigative report is burdensome and could obstruct the investigation. A number of
commenters pointed out that the proposed provision would require them to change processes,

causing a disruption in how they handle Title IX enforcement on their campus. Citing the
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addition of significant time and resource requirements to their institution’s current procedures,
one commenter argued that small institutions lack the capacity right now to comply with this
requirement. A different commenter concluded that this provision will impose “shadow costs” on
institutions.

Another commenter proposed deleting § 106.45(b)(5)(vii) entirely because of concerns
over what should be included in the investigative report, the potential for one of the parties to
demand a time extension if the report contains a recommendation of responsibility, and the
issues raised in multiple complainant proceedings. The same commenter recommended that the
investigative report include facts, interview statements from the parties, a preliminary credibility
analysis, and the policy applied to the analysis of the alleged behavior. A different commenter
suggested that the report only include facts, with no recommended findings or conclusions,
stating that summaries can be fraught with “asymmetrical information delivery” and may not
provide a means for any party to submit corrections. One commenter proposed removing the
mandate to share the investigative report with the student’s advisor and allowing the student to
choose whether they want their advisor to see the report.

One commenter expressed concern that the provision is too vague and leaves many
unanswered questions, such as what the final regulations would allow if the parties need to make
changes following their review or if additional evidence is located.

A commenter requested a clarification of, or a change to, the language in §
106.45(b)(5)(vi), which refers to “directly related to the evidence,” and § 106.45(b)(5)(vii),
which refers to “relevant evidence.”

A commenter stated that, as written, this provision would allow institutions to implement

access controls that could limit or deny due process, such as declaring that the report is the
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property of the institution or creating time limits on viewings. The commenter proposed that the
provision should be revised to allow the parties easy access to the report until the final
determination is made.

A commenter concluded that provision goes beyond any due process requirement, that
they are aware of, to have information in the evidentiary file synthesized into a summary report
ten days before the hearing. The commenter also requested clarification as to how the recipient
must amend its investigative report in light of the parties’ responses.

Many commenters questioned whether the Department meant ten calendar days or ten
business days.

Discussion: The Department appreciates commenters’ support of § 106.45(b)(5)(vii). We agree
that the final regulations seek to provide strong, clear procedural protections to complainants and
respondents, including apprising both parties of the evidence the investigator has determined to
be relevant, in order to adequately prepare for a hearing (if one is required or otherwise
provided) and to submit responses about the investigative report for the decision-maker to
consider even where a hearing is not required or otherwise provided.

We appreciate the commenter’s proposal to follow policies in place at a particular
institution. We acknowledge the efforts of particular institutions and have considered policies in
place at various individual institutions, but for reasons described in the “Role of Due Process in
the Grievance Process” section and throughout this preamble, we do not adopt any particular
institution’s policies or procedures wholesale. We believe that the provisions outlined in these
final regulations provide necessary and appropriate due process and fundamental fairness

protections to complainants and respondents.
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As some commenters have noted, § 106.45(b)(5)(vii) aligns with the practice of many
recipients who have become accustomed to conducting investigations in Title IX sexual
harassment proceedings and create an investigative report as part of such an investigation. We
believe that a standardized provision regarding an investigative report is important in the context
of Title IX proceedings even though such a step may not be required in civil litigation or
criminal proceedings and even though specific parts of this provision may differ from recipients’
current practices (i.e., ensuring that parties are sent a copy of the investigative report ten days
prior to the time that a determination regarding responsibility will be made). The Department
believes that the purpose of § 106.45(b)(5)(vii) and the specific requirements in this provision
are appropriate because a Title IX grievance process occurs in an educational institution (not in a
court of law) and because a recipient of Federal funds agrees, under Title IX, to operate
education programs or activities free from sex discrimination. It is thus appropriate to obligate
the recipient (and not the parties to disputed sexual harassment allegations) to take reasonable
steps calculated to ensure that the burden of gathering evidence remains on the recipient, yet to
also ensure that the recipient gives the parties meaningful opportunity to understand what
evidence the recipient collects and believes is relevant, so the parties can advance their own
interests for consideration by the decision-maker. A valuable part of this process is giving the
parties (and advisors who are providing assistance and advice to the parties) adequate time to
review, assess, and respond to the investigative report in order to fairly prepare for the live
hearing or submit arguments to a decision-maker where a hearing is not required or otherwise
provided. Without advance knowledge of the investigative report, the parties will be unable to

effectively provide context to the evidence included in the report.

1037

T & Memraiftiag Materials Page 1080



While we are sensitive to recipients’ concerns regarding burden, cost, and capacity, the
Department believes that the required process in § 106.45(b)(5)(vii) does not present onerous
demands on recipients. Concerns over burden and capacity should be weighed, not only against
fundamental fairness and due process, but in the context of the phase of an investigation when
this requirement is in place: during the period when the investigative report should be compiled
anyway (that is, after evidence has been gathered and before a determination will be made). In
the context of a grievance process that involves multiple complainants, multiple respondents, or
both, a recipient may issue a single investigative report. We have added § 106.45(b)(4) to
expressly authorize a recipient, in the recipient’s discretion, to consolidate formal complaints
when allegations all arise out of the same facts or circumstances.

Section 106.45(b)(5)(vii) is important for fairness as well as efficiency purposes; it
assures that the investigative report is completed in an expeditious manner, provides the
opportunity to the parties to prepare their arguments and defenses, and serves the goal of
ensuring constructive, meaningful, and effective hearings (where required, or otherwise
provided) and informed determinations regarding responsibility even where the determination is
reached without a hearing. Section 106.45(b)(5)(vii) presents no obstacle to an effective
investigation and reliable resolution because it comes after an investigation has finished
gathering evidence.

The Department shares commenters’ concerns about recipient practices that limit access
to the investigative report. Practices or rules that limit a party’s (or party’s advisor’s) access to
the investigative report violate § 106.45(b)(5)(vii) because under this provision recipients must
send a copy of the investigative report electronically or by hard copy to each party and the

party’s advisor, if any. While this provision does not require a recipient to use a file sharing
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platform that restricts the parties and advisors from downloading or copying the evidence,
recipients may choose to use a file sharing platform that restricts the parties and advisors from
downloading or copying the investigative report under § 106.45(b)(5)(vii) and this would
constitute sending the parties a copy “in an electronic format,” meeting the requirements of this
provision.

The Department appreciates commenters’ suggestions as to what elements recipients
should include in their investigative reports. The Department takes no position here on such
elements beyond what is required in these final regulations; namely, that the investigative report
must fairly summarize relevant evidence. We note that the decision-maker must prepare a written
determination regarding responsibility that must contain certain specific elements (for instance, a
description of procedural steps taken during the investigation)!!3? and so a recipient may wish to
instruct the investigator to include such matters in the investigative report, but these final
regulations do not prescribe the contents of the investigative report other than specifying its core
purpose of summarizing relevant evidence.

The Department does not adopt commenters’ suggestions to allow institutions to set their
own timelines with respect to the parties’ window of time to review the investigative report, but
the Department has intentionally given recipients flexibility to designate the recipient’s own
“reasonably prompt time frames” for the conclusion of each phase of the grievance process
(including appeals and any informal resolution processes) pursuant to § 106.45(b)(1)(v). While
we understand from commenters that some recipients may desire to conclude their grievance

process in fewer than 20 days (i.e., the two ten-day timelines prescribed in § 106.45 which, in

1152 Section 106.45(b)(7)(ii).
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combination, preclude a recipient from designating a time frame for conclusion of an entire
grievance process in fewer than 20 days), the Department believes that 20 or fewer days has not
been widely viewed as a reasonable time frame for conducting and concluding a truly fair
investigation and adjudication of allegations that carry such high stakes for all parties involved.
This belief is buttressed by commenters who appreciated that the Department has withdrawn the
expectation set forth in the withdrawn 2011 Dear Colleague Letter for recipients to conclude a
grievance process within 60 calendar days.!'83 We reiterate that a formal complaint of Title IX
sexual harassment alleges serious misconduct that has jeopardized a person’s equal educational
access, and the determination regarding responsibility carries grave consequences for each party;
the purpose of the § 106.45 grievance process is to reduce the likelihood of positive or negative
erroneous outcomes (i.e., inaccurate findings of responsibility and inaccurate findings of non-
responsibility). Ensuring that each party, in each case, receives effective notice and meaningful
opportunity to be heard necessitates some procedures that involve some passage of time (e.g.,
time for parties and their advisors to review evidence, and to review the investigator’s summary
of relevant evidence). The § 106.45 grievance process aims to balance the need for a thorough,
fair investigation that permits the parties’ meaningful participation, with the need to conclude a
grievance process promptly to bring resolution to situations that are difficult for both parties to
navigate.

We appreciate the commenter’s suggestion that the student should get to choose what the

student’s advisor can see in the investigative report. We do not believe that this issue requires

1183 2011 Dear Colleague Letter at 12 (“Based on OCR experience, a typical investigation takes approximately 60
calendar days following receipt of the complaint.”). The Department’s experience, therefore, has long been that an
adequate investigation into sexual harassment allegations typically takes longer than 20 days.
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regulation and we do not wish to create unnecessary complexity in the recipient’s obligations
with respect to sending the investigative report. A party may always request that the recipient not
send the investigative report to the party’s advisor, but if the party has already indicated that the
party has selected an advisor of choice then we believe the better default practice is for the
party’s advisor to be sent the investigative report, so that the burden of receiving the report, then
forwarding it to the party’s advisor, does not rest on the party, which would also result in a de
facto shortening of the ten-day window in which a party — with assistance from an advisor — may
review and prepare responses to the investigator’s summary of relevant evidence.

The Department acknowledges the difference between the use of “directly related to the
allegations” in § 106.45(b)(5)(vi) and “relevant evidence” in § 106.45(b)(5)(vii). As discussed
above, in the “Section 106.45(b)(5)(vi) Inspection and Review of Evidence Directly Related to
the Allegations, and Directed Question 7" subsection of the “Investigation” subsection of the
“Section 106.45 Recipient’s Response to Formal Complaints” section of this preamble, we
acknowledge that “directly related to the allegations” may encompass a broader universe of
evidence than evidence that is “relevant,” and believe that it is most beneficial for the parties’
access to evidence to be limited by what is directly related to the allegations, but for the
investigator to determine what is relevant after the parties have reviewed that evidence.

Independent of whether this provision would be required to satisfy constitutional due
process of law, § 106.45(b)(5)(vii) (giving the parties copies of the investigative report prior to
the live hearing or other time of determination) serves an important function in a Title IX
grievance process, placing the parties on level footing with regard to accessing information to
allow the parties to serve as a check on any decisions that the recipient makes regarding the

relevance of evidence and omission of relevant evidence. Allowing the parties to review and
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respond to the investigative report is important to providing the parties with notice of the
evidence the recipient intends to rely on in deciding whether the evidence supports the
allegations under investigation. The parties cannot meaningfully respond and put forward their
perspectives about the case when they do not know what evidence the investigator considers
relevant to the allegations at issue.

These final regulations do not prescribe a process for the inclusion of additional
information or for amending or supplementing the investigative report in light of the parties’
responses after reviewing the report. However, we are confident that even without explicit
regulatory requirements, best practices and respect for fundamental fairness will inform
recipients’ choices and practices with regard to amending and supplementing the report.
Recipients enjoy discretion with respect to whether and how to amend and supplement the
investigative report as long as any such rules and practices apply equally to both parties, under
the revised introductory sentence of § 106.45(b).

A recipient may give the parties the opportunity to provide additional information or
context in their written response to the investigative report, as provided in § 106.45(b)(5)(vii), to
remedy any “asymmetrical information delivery,” but the Department believes that in
combination, § 106.45(b)(5)(vi)-(vii) reduce the likelihood of asymmetrical information delivery
because the parties each will have the opportunity to review all the evidence related to the
allegations and then all the evidence the investigator decides is relevant. A recipient may require
all parties to submit any evidence that they would like the investigator to consider prior to the
finalization of the investigative report thereby allowing each party to respond to the evidence in
the investigative report sent to the parties under § 106.45(b)(5)(vii). A recipient also may provide

both parties with an opportunity to respond to any additional evidence the other party proposes
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after reviewing the investigative report. If a recipient allows parties to provide additional
evidence in response to the investigative report, any such additional evidence will not qualify as
new evidence that was reasonably available at the time the determination regarding responsibility
was made for purposes of an appeal under § 106.45(b)(8)(i)(B). Similarly, a recipient has
discretion to choose whether to provide a copy of each party’s written response to the other party
as an additional measure to allow the parties to prepare for the hearing (or to be heard prior to the
determination regarding responsibility being made, if no hearing is required or provided). As
noted above, any rules or practices other than those required by § 106.45 that a recipient adopts
must apply equally to both parties, and a recipient must be mindful that rules it chooses to adopt
that extend time frames must take into account the recipient’s obligation to conclude the entire
grievance process within the recipient’s own designated time frame, under § 106.45(b)(1)(v).

To conform with the changes we made to §106.45(b)(5)(v1), we have revised §
106.45(b)(5)(vii) to include a provision that requires the investigative report to be sent to each
party and the party’s advisor, if any, in an electronic format or a hard copy. As stated elsewhere
in this preamble, the final regulations do not require a specific method for calculating “days.”
Recipients retain flexibility to adopt the method that best works for the recipient’s operations,
including calculating “days” using calendar days, business days, school days, or so forth.
Changes: The Department has revised § 106.45(b)(5)(vii) by changing the parenthetical to refer
to “this section” instead of “§ 106.45” and adding “or otherwise provided” after “if a hearing is
required by this section,” by requiring the investigative report to be sent to parties and their

advisors, if any, and by adding the option of sending a copy in electronic format or hard copy.
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Hearings

Cross-Examination Generally

Support for Cross-Examination
Comments: Some commenters expressed support for the proposed rules’ requirement in §
106.45(b)(6)(1) that postsecondary institutions allow cross-examination at a live hearing because
in a college or university setting, where participants are usually adults, cross-examination is an
essential pillar of fair process, and where cases turn exclusively or largely on witness testimony
as is often the case in peer-on-peer grievances, cross-examination is especially critical to resolve
factual disputes between the parties and give each side the opportunity to test the credibility of
adverse witnesses, serving the goal of reaching legitimate and fair results.!!84
Some commenters supported § 106.45(b)(6)(i) because live hearings with cross-

1185 a5 well

examination are consistent with Supreme Court cases interpreting due process of law,
as recent case law in which courts have held that cross-examination must be provided in higher
education disciplinary proceedings, particularly when credibility is at issue, to meet standards of
fundamental fairness and constitutional due process.!'* Commenters relied on Sixth Circuit

cases in particular''®” to assert that high-stakes cases involving competing narratives require a

mutual test of credibility, and to argue that the cost to a university of providing a live hearing

1184 Commenters cited: American Bar Association, ABA Criminal Justice Section Task Force on College Due
Process Rights and Victim Protections, Recommendations for Colleges and Universities in Resolving Allegations of
Campus Sexual Misconduct 9 (2017).

1185 Commenters cited: Goss v. Lopez, 419 U.S. 565 (1975); Mathews v. Eldridge, 424 U.S. 319 (1976).

1186 Commenters cited: Doe v. Baum [University of Michigan], 903 F.3d 575, 578 (6th Cir. 2018) (“[t]he ability to
cross-examine is most critical when the issue is the credibility of the accuser.”); Doe v. Univ. of Cincinnati, 872 F.3d
393, 401 (6th Cir. 2017) (“In the case of competing narratives, ‘cross-examination has always been considered a
most effective way to ascertain truth.””) (internal citations omitted); Doe v. Alger [James Madison University], 228
F. Supp. 3d 713, 730 (W.D. Va. 2016); Doe v. Claremont McKenna Coll., 25 Cal. App. 5th 1055, 1070 (2018).

1187 Commenters cited: Baum, 903 F.3d at 581; Univ. of Cincinnati, 872 F.3d at 403.
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with cross-examination is far outweighed by the benefit of reducing the risk of an erroneous
finding of responsibility. Some commenters also pointed to a California appellate court

decision''®8

where the court found it ironic that an institution of higher learning, where American
history and government are taught, should stray so far from the principles that underlie our
democracy, and two other California appellate court decisions!'® that one commenter
characterized together as representing unanimous rulings by nine appellate judges that public and
private colleges and universities owe basic due process protections to students in Title IX
proceedings. Several commenters argued that the recent Sixth Circuit and California appellate
decisions illustrate a trend, or growing judicial consensus, that some kind of cross-examination
should be permitted in serious student misconduct cases that turn on credibility.!'* A few
commenters argued that under many State APAs (Administrative Procedure Acts) students in
serious misconduct cases have a right to cross-examine an accuser and cited cases from
Washington and Oregon as examples.'"”!

Commenters opined that requiring a live hearing with cross-examination for

postsecondary institutions is perhaps the single most important change in the proposed rules to

ensure that determinations are fair. Commenters referred to cross-examination as a “game-

1188 Commenters cited: Doe v. Regents of Univ. of Cal., 28 Cal. App. 5th 44, 61 (2018) (university failed to provide a
fair hearing by selectively applying rules of evidence, refusing to show respondent all the evidence against him, and
refusing to consider respondent’s proffered evidence, and the lack of due process protections resulted in neither the
respondent nor the complainant receiving a fair hearing).

1189 Commenters cited: Doe v. Allee [University of Southern California], 30 Cal. App. 5th 1036 (2019); Doe v.
Claremont McKenna Coll., 25 Cal. App. 5th 1055 (2018).

190 Cf Haidak v. Univ. of Mass.-Amherst, 933 F.3d 56, 70 (1st Cir. 2019) (declining to require the same opportunity
for cross-examination as required by the Sixth Circuit but holding that due process of law was satisfied if the
university conducted “reasonably adequate questioning” designed to ferret out the truth, if the university declined to
grant students the right to cross-examine parties and witnesses at a hearing).

191 Commenters cited: Arishi v. Wash. State Univ., 196 Wash. App. 878, 908 (2016); Liu v. Portland State Univ.,
281 Or. App. 294, 307 (2016).
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changer” because currently many college and university processes require parties to submit
written questions in advance, to be asked by a school official, which may or may not occur at a
live hearing. Commenters asserted that in numerous instances, college and university
administrators have refused to ask some or all of a party’s submitted questions, reworded a
party’s questions in ways that undermined the question’s effectiveness, ignored follow-up
questions, and simply refused to ask “hard questions” of parties even when evidence such as text
messages appeared to contradict a party’s testimony. Commenters argued that written questions
are not an effective substitute for live cross-examination because credibility can be determined
only when questions are asked in real time in the presence of parties and decision-makers who
can listen and observe how a witness answers questions, and when immediate follow-up
questions are permitted. Commenters argued that cross-examination is necessary to allow the
decision-maker to observe each witness answering questions that can bring out contradictions
and improbabilities in the witness’s testimony. Commenters cited Supreme Court criminal law
cases discussing the symbolic and practical value of cross-examination in the context of the Sixth
Amendment’s Confrontation Clause.'!*?

Some commenters argued that despite other commenters’ assumptions that the proposed

rules would allow a complainant to be aggressively or abusively questioned by a respondent’s

advisor, it is unlikely that campus officials will permit an advisor to question a party in an

1192 Commenters cited: Coy v. Iowa, 487 U.S. 1012, 1017 (1988) (stating that cross-examination has symbolic
importance because “there is something deep in human nature that regards face-to-face confrontation between
accused and accuser as essential to a fair trial in a criminal prosecution”) (internal quotation marks and citation
omitted); id. at 1019 (noting the practical importance of cross-examination because it “is always more difficult to
tell a lie about a person to his [or her] face than behind his [or her] back™) (internal quotation marks and citation
omitted); Mattox v. United States, 156 U.S. 237, 242-43 (1895) (cross-examination provides the trier-of-fact
opportunity to judge by the witness’s demeanor on the stand and “the manner in which he gives his testimony
whether he is worthy of belief.”).
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inappropriate manner; for example, commenters asserted, under current policies most
universities only allow lawyers or other advisors to be “potted plants” in hearings and school
officials enforce that potted-plant policy, demonstrating that recipients are capable of controlling
advisors. One commenter asserted that universities, which are dedicated to the free flow of
information, will figure out an acceptable way for cross-examination to occur so that campus
adjudications can meet generally accepted standards of due process. Several commenters
asserted that recipients should, and under the proposed rules would be allowed to, adopt
measures to prevent irrelevant, badgering questions and ensure respectful treatment of parties
and witnesses. Commenters supported requiring cross-examination to be conducted by party
advisors because this will mean that the questioning will be left to professionals, or at least to
adults better attuned to the nuances of these cases. Commenters asserted that concerns about
aggressive attorneys berating complainants are overblown, because attorneys and even non-
attorney advisors know better than to alienate the fact-finder, which is what berating a
complainant would do. Commenters asserted that the proposed rules reach a balanced solution by
allowing cross-examination to determine credibility while disallowing direct student-to-student
questioning and permitting questioning to occur with the parties in separate rooms.

Some commenters supported the cross-examination requirement based on belief that
confronting an accuser is a part of the fundamental concept of the rule of law that should apply
on college campuses. Some commenters believed that cross-examination will change the
“kangaroo court” nature of campus Title IX proceedings that lacked basic due process
protections, and that asking complainants questions about the allegations does not revictimize a
complainant. Several commenters expressed support for cross-examination in the context of

belief that the withdrawn 2011 Dear Colleague Letter, and/or the #MeToo movement, have tilted
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too many colleges and universities to be predisposed to believing young men guilty of sexual
assault.

Many commenters supported cross-examination because of personal experiences being
accused of a Title IX violation without any opportunity to confront the complainant, asserting
that lack of cross-examination allowed a complainant’s version of events to go unchallenged.

Many commenters supported cross-examination as an important part of the proposed
rules’ restoration of due process and fairness that distinguishes the United States from dictatorial
regimes where to be accused is the same as being proved guilty. Several commenters argued that
cross-examination is vital for finding the truth, which should be the goal of any investigation,
because cross-examination reveals a witness’s faulty memory or false testimony. Commenters
asserted that cross-examination allows the parties to make a searching inquiry to uncover facts
that may have been omitted, confused, or overstated.

Some commenters believed that cross-examination will reduce the likelihood of false
allegations being made or succeeding. One commenter argued that regardless of whether false
allegations happen infrequently or frequently, every case must be considered individually using a
proper investigation process with cross-examination. One commenter opposed the proposed rules
as problematic and offensive to victims, but supported the cross-examination provision because
due process is an inherent right in the United States. This commenter also supported cross-
examination because victims going through a criminal trial get cross-examined, and even though
false allegations are rare, where there is one, it should be taken care of in accordance with due
process.

A few commenters supported the cross-examination requirement because full and fair

adversarial procedures are likely to reduce bias in decision making. One commenter quoted
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Supreme Court criminal law decisions for the proposition that the adversarial “system is
premised on the well-tested principle that truth — as well as fairness — is ‘best discovered by
powerful statements on both sides of the question.””!!'®> Another commenter asserted that nothing
can completely eliminate sex or racial bias in a system but bias can be reduced by expanding the
evidence considered by decision-makers, such as by requiring a full investigation and cross-
examination.!'”* One commenter asserted that it is within the Department’s jurisdiction to create
regulations about cross-examination and other procedures that reduce impermissible implicit bias
on the basis of sex stereotypes and unconscious sex-bias.!!%

A few commenters supported cross-examination because both parties need due process
including the right to use cross-examination to establish credibility so that each party has their
stated facts scrutinized to find the truth. Some commenters asserted that cross-examination
ensures a level of fairness that benefits all parties involved in Title IX cases. A few commenters
believed the proposed rules, including the cross-examination requirement, provide a fair and

equal opportunity for both sides. One commenter argued that cross-examination holds a great

benefit to both parties and allows the investigator and other staff on the case to hear both sides of

1193 Commenters cited: Penson v. Ohio, 488 U.S. 75, 84 (1988) (quoting Irving R. Kaufman, Does the Judge Have a
Right to Qualified Counsel?, 61 AM. BAR. ASS’N J. 569, 569 (1975)); United States v. Cronic, 466 U.S. 648, 656
(1984) (describing the “crucible of meaningful adversarial testing”); Cal. v. Green, 399 U.S. 149, 158 (1970)
(describing cross-examination as the “greatest legal engine ever invented for the discovery of truth”) (internal
quotation marks and citations omitted). Several commenters paraphrased the “greatest legal engine ever invented for
discovery of truth” passage without citing to the Supreme Court case or the Wigmore treatise from which it
originates.

1194 Commenters cited: Stephen P. Klein et al., Race and Imprisonment Decisions in California, 24 SCIENCE 812
(1990) (for the proposition that most decisions after a full trial are not based on using race as a proxy, but rather on
evidence at trial, resulting in racially fair decisions).

1195 Commenters cited: Maryland v. Craig, 497 U.S. 836, 846 (1990) (quoting Cal. v. Green, 399 U.S. 149, 158
(1970)) for the proposition that when procedures typical to our adjudicative processes, such as cross-examination,
are introduced into university grievance proceedings such procedures allow for the “discovery of the truth” in a
manner that reduces stereotyping.
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the story; another commenter stated there are two sides to every issue and both sides must be
questioned. One commenter supported the cross-examination requirement and stated that current,
unfair procedures harm respondents who are women, and who are gay or lesbian, as well as
respondents who are men, giving examples such as a young woman the commenter represented
who was so drunk she could not have consented to sex and yet was expelled because the male
filed with the Title IX office first. Several commenters asserted that cross-examination is as
beneficial for the recipient as for the parties because the decision-maker has the opportunity to
observe and judge the credibility of parties and witnesses, thereby serving the recipient’s interest
in reaching accurate determinations.

Another commenter argued that the opportunity to cross-examine witnesses is a
procedural protection that should not be controversial given it is a bedrock principle of the
American criminal justice system designed to create a more reliable fact finding process. The
commenter believed that a reliable process is in the interest of all parties including recipients,
because greater reliability will lead to greater acceptance of the legitimacy of the decisions. This
commenter also asserted that institutional opposition to basic notions of due process has led to
widespread mistrust of the decision-making processes of Title IX offices, evidenced by the
prevalence of Federal lawsuits challenging Title IX decisions made by institutions. The
commenter argued that institutions must conform their Title IX procedures to basic notions of
due process to establish the legitimacy of their decisions.

One commenter argued that it is unfair to a complainant not to be able to cross-examine a
respondent or witnesses. At least one commenter argued that cross-examination will provide
greater reliability, which should encourage complainants to report harassment and further

support Title IX’s objective of protecting the educational environment. One commenter argued
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that giving respondents a full hearing with cross-examination means that victims of
“contemptible rapists” can exact justice, and that even if answering questions about painful
memories is difficult it is worth it to make sure that rape accusations are not approached lightly.
Another commenter asserted that claiming that having an accusation examined is too traumatic
for a complainant infantilizes complainants. Several commenters argued that even though
testifying about traumatic events is difficult and uncomfortable, testimony from any party that is
never questioned cannot be evaluated for truthfulness.

Some commenters supported the proposed rules, and cross-examination as the
opportunity to test the credibility of claims, because, commenters asserted, women reject the
trampling of constitutional rights in the name of women’s rights. One commenter supported live
hearings and cross-examination conducted through advisors, including attorneys, because
students will have an opportunity to learn about how misconduct allegations are factually
examined and determined.

Some commenters supported § 106.45(b)(6)(i) but requested that the provision be
expanded to expressly give parties the right to also cross-examine any investigator or preparer of
an investigative report, because the entire grievance procedure is often based on the findings in
the investigative report and it is thus essential that the parties be able to cross-examine the
individuals who prepared the report to probe how conclusions were reached and whether the
report is credible.

Discussion: The Department appreciates commenters’ support for the requirement in §
106.45(b)(6)(1) that postsecondary institutions must hold live hearings with cross-examination
conducted by party advisors. The Department agrees with commenters who observed that several

appellate courts over the last few years have carefully considered the value of cross-examination
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in high-stakes student misconduct proceedings in colleges and universities and concluded that
part of a meaningful opportunity to be heard includes the ability to challenge the testimony of
parties and witnesses. The Department agrees with commenters who noted that this conclusion
has been reached by courts both in the context of constitutional due process in public institutions
and a fair process in private institutions. The Department agrees with commenters who observed
that some States already provide rights to a robust hearing and cross-examination under State
APA laws, demonstrating that the notion of live hearings and cross-examination is not new or
foreign to many postsecondary institutions. The Department is aware that many postsecondary
institutions have created disciplinary systems for sexual misconduct issues that intentionally
avoid live hearings and cross-examination, due to concern about retraumatizing sexual assault
victims; however, the Department agrees with commenters that in too many instances recipients
who have refused to permit parties or their advisors to conduct cross-examination and instead
allowed questions to be posed through hearing panels have stifled the value of cross-examination
by, for example, refusing to ask relevant questions posed by a party, changing the wording of a
party’s question, or refusing to allow follow-up questions.

The Department agrees with commenters that cross-examination serves the interests of
complainants, respondents, and recipients, by giving the decision-maker the opportunity to
observe parties and witnesses answer questions, including those challenging credibility, thus
serving the truth-seeking purpose of an adjudication. The Department acknowledges that Title [X
grievance processes are not criminal proceedings and thus constitutional protections available to
criminal defendants (such as the right to confront one’s accuser under the Sixth Amendment) do
not apply in the educational context; however, the Department agrees with commenters that

cross-examination is a valuable tool for resolving the truth of serious allegations such as those

1052

T & Memraiftiag Materials Page 1095



presented in a formal complaint of sexual harassment. The Department emphasizes that cross-
examination that may reveal faulty memory, mistaken beliefs, or inaccurate facts about
allegations does not mean that the party answering questions is necessarily lying or making
intentionally false statements. The Department’s belief that cross-examination serves a valuable
purpose in resolving factual allegations does not reflect a belief that false accusations occur with
any particular frequency in the context of sexual misconduct proceedings. However, the degree
to which any inaccuracy, inconsistency, or implausibility in a narrative provided by a party or
witness should affect a determination regarding responsibility is a matter to be decided by the
decision-maker, after having the opportunity to ask questions of parties and witnesses, and to
observe how parties and witnesses answer the questions posed by the other party.

The Department agrees with commenters that the truth-seeking function of cross-
examination can be achieved while mitigating any re-traumatization of complainants because
under the final regulations: cross-examination is only conducted by party advisors and not
directly or personally by the parties themselves; upon any party’s request the entire live hearing,
including cross-examination, must occur with the parties in separate rooms; questions about a
complainant’s prior sexual behavior are barred subject to two limited exceptions; a party’s
medical or psychological records can only be used with the party’s voluntary consent;!!*®
recipients are instructed that only relevant questions must be answered and the decision-maker

must determine relevance prior to a party or witness answering a cross-examination question;

119 Section 106.45(b)(5)(i) (providing that a party’s treatment records can only be used in a grievance process with
that party’s voluntary, written consent).
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and recipients can oversee cross-examination in a manner that avoids aggressive, abusive
questioning of any party or witness.''"’

The Department agrees with commenters that sex bias is a unique risk in the context of
sexual harassment allegations, where the case often turns on plausible, competing factual
narratives of an incident involving sexual or sex-based interactions, and application of sex
stereotypes and biases may too easily become a part of the decision-making process. The
Department agrees with commenters that ensuring fair adversarial procedures lies within the
Department’s authority to effectuate the purpose of Title IX because such procedures will
prevent and reduce sex bias in Title IX grievance processes and better ensure that recipients
provide remedies to victims of sexual harassment.

The Department agrees with commenters that cross-examination equally benefits
complainants and respondents, and that both parties in a high-stakes proceeding raising contested
factual issues deserve equal rights to fully participate in the proceeding. This ensures that the
decision-maker observes each party’s view, perspective, opinion, belief, and recollection about
the incident raised in the formal complaint of sexual harassment. The Department agrees with
commenters who note that any person can be a complainant, and any person can be a respondent,
regardless of a person’s race, sexual orientation, gender identity, or other personal characteristic,

and each party, in every case, deserves the opportunity to promote and advocate for the party’s

unique interests.

1197 Section 106.45(b) (introductory sentence as revised in the final regulations provides that any provisions, rules, or
practices other than those required by § 106.45 that a recipient adopts as part of its grievance process for handling
formal complaints of sexual harassment as defined in § 106.30, must apply equally to both parties).
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The Department agrees with commenters that postsecondary-level adjudications with live
hearings and cross-examination will increase the reality and perception by parties and the public
that Title IX grievance processes are reaching fair, accurate determinations, and that robust
adversarial procedures improve the legitimacy and credibility of a recipient’s process, making it
more likely that no group of complainants or respondents will experience unfair treatment or
unjust outcomes in Title IX proceedings (for example, where formal complaints involve people
of color, LGBTQ students, star athletes, renowned faculty, etc.).

The Department agrees with commenters that cross-examination is as powerful a tool for
complainants seeking to hold a respondent responsible as it is for a respondent, and that a
determination of responsibility reached after a robust hearing benefits victims by removing
opportunity for the respondent, the recipient, or the public to doubt the legitimacy of that
determination. The Department agrees with commenters that there is no tension between
providing strong procedural protections aimed at discovering the truth about allegations in each
particular case, and upholding the rights of women (and every person) to participate in education
programs or activities free from sex discrimination. The Department appreciates a commenter’s
belief that observing a live hearing with cross-examination may provide students with
opportunity to learn about adjudicatory processes, though the Department notes that the purpose
of the § 106.45 grievance process is to reach factually reliable determinations so that sex
discrimination in the form of sexual harassment is appropriately remedied by recipients so that
no student’s educational opportunities are denied due to sex discrimination.

The Department understands commenters’ point that often a case is shaped and directed
by the evidence gathered and summarized by the investigator in the investigative report,

including the investigator’s findings, conclusions, and recommendations. The Department
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emphasizes that the decision-maker must not only be a separate person from any investigator, but
the decision-maker is under an obligation to objectively evaluate all relevant evidence both
inculpatory and exculpatory, and must therefore independently reach a determination regarding
responsibility without giving deference to the investigative report. The Department further notes
that § 106.45(b)(6)(1) already contemplates parties’ equal right to cross-examine any witness,
which could include an investigator, and § 106.45(b)(1)(ii) grants parties equal opportunity to
present witnesses including fact and expert witnesses, which may include investigators.
Changes: None.

Retraumatizing Complainants
Comments: Many commenters opposed § 106.45(b)(6)(1) requiring postsecondary institutions to
hold live hearings with cross-examination conducted by the parties’ advisors. Commenters
argued that cross-examination is an adversarial, contentious procedure that will revictimize,
retraumatize, and scar survivors of sexual harassment; that cross-examination will exacerbate
survivors’ PTSD (post-traumatic stress disorder),'!”® RTS (rape trauma syndrome), anxiety, and

depression; and cross-examination will interrogate victims like they are the criminals, rub salt in

1198 Commenters cited: Anke Ehlers & David M. Clark, 4 Cognitive Model of Posttraumatic Stress Disorder, 38
BEHAVIOR RESEARCH & THERAPY 4 (2000); Mary P. Koss, Blame, Shame, and Community: Justice Responses to
Violence Against Women, 55 AM. PSYCHOL. 11 (2000); Sue Lees, Carnal Knowledge: Rape on Trial (Hamish
Hamilton 2002); Sue Lees & Jeanne Gregory, Attrition in Rape and Sexual Assault Cases, 36 BRITISH J. OF
CRIMINOLOGY 1 (1996); Amanda Konradi, “I Don’t Have To Be Afraid of You”': Rape Survivors’ Emotion
Management in Court, 22 SYMBOLIC INTERACTION 1 (1999); Venezia Kingi & Jan Jordan, Responding to Sexual
Violence: Pathways to Recovery, Wellington: Ministry of Women’s Affairs (2009); Mary P. Koss et al., Campus
Sexual Misconduct: Restorative Justice Approaches to Enhance Compliance with Title IX Guidance, 15 TRAUMA
VIOLENCE & ABUSE 3 (2014); Fiona Mason & Zoe Lodrick, Psychological Consequences of Sexual Assault, 27
BEST PRACTICE & RESEARCH CLINICAL OBSTETRICS & GYNECOLOGY 1 (2013); National Center on Domestic
Violence, Trauma & Mental Health, Representing Domestic Violence Survivors Who Are Experiencing Trauma and
Other Mental Health Challenges: A Handbook for Attorneys (2011); Kaitlin Chivers-Wilson, Sexual Assault and
Posttraumatic Stress Disorder: A Review of The Biological, Psychological and Sociological Factors and
Treatments, 9 MCGILL J. OF MED.: MJM: AN INT’L FORUM FOR THE ADVANCEMENT OF MEDICAL SCIENCES BY
STUDENTS 2 (2006).
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victims’ wounds, put rape victims through a second rape, and essentially place the victim on trial
when victims are already trying to heal from a horrific experience. Commenters argued that no
other form of misconduct gives respondents the right to “put on trial” the person accusing the
respondent of wrongdoing; one commenter argued that for instance, professors accusing a
student of cheating are not “put on trial,” a student accusing another student of vandalism is not
“put on trial,” so singling out sexual misconduct complainants for a procedure designed to
intimidate and undermine the complainant’s credibility heightens the misperception that the
credibility of sexual assault complainants is uniquely suspect. Other commenters acknowledged
that some recipients do use cross-examination in non-sexual misconduct hearings because cross-
examination can be helpful in getting to the heart of the allegations; these commenters asserted
that Title IX hearings are different due to the subject matter and relationships between the parties
and cross-examination is inappropriate in sexual misconduct proceedings.

Commenters argued that fear of undergoing such a retraumatizing experience will chill
reporting of sexual harassment and cause more victims to stay in the shadows because survivors
will have no non-traumatic options in the wake of sexual violence.!'” Commenters asserted that
coming forward is hard enough for victims because often the trauma has resulted in nightmares,

intrusive thoughts, inability to concentrate, and hypervigilance, and the prospect of facing

1199 Many commenters cited to information regarding low rates of reporting of sexual harassment such as the data
noted in the “Reporting Data” subsection of the “General Support and Opposition” section of this preamble, in
support of arguments that cross-examination will further reduce rates of reporting. Commenters also cited: Joanne
Belknap, Rape: Too Hard to Report and Too Easy to Discredit Victims, 16 VIOLENCE AGAINST WOMEN 12 (2010);
Suzanne B. Goldberg, Keep Cross-examination Out of College Sexual-Assault Cases, CHRONICLE OF HIGHER
EDUCATION (Jan. 10, 2019).
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grueling, retraumatizing cross-examination will result in even fewer students coming forward.!?%
Commenters argued that reporting will be especially chilled with respect to claims against
faculty members, where a power differential already exists.

Commenters believed cross-examination creates secondary victimization, which
commenters referred to as a result of interacting with community service providers who engage
in victim-blaming attitudes.!?*! Some commenters believed it is cruel to let victims be cross-
examined by the person who committed the assault, or to force a victim to be face-to-face with
the perpetrator. Some commenters believed that a public hearing where a victim must be cross-
examined would be severely traumatizing.

Commenters asserted that anyone taken advantage of by sexual harassment should be
able to voice that experience without fear of a traumatizing court case. Commenters argued that
subjecting a victim courageous enough to come forward to the re-traumatization of cross-
examination is an invasion of the victim’s right to privacy and safety. Commenters asserted that
as survivors, they have experienced stress, anxiety, nausea, and fear simply from passing by their
attackers, and the thought of being cross-examined near their attacker makes these commenters

believe they would not be able to speak at all due to fear, would feel permanently traumatized,

1200 Commenters cited: Judith Lewis Herman, Justice From the Victim’s Perspective, 11 VIOLENCE AGAINST
WOMEN 5 (2005) for the proposition that cross-examination is inherently retraumatizing and can trigger vivid
memories forming one of the “psychological barriers that discourage victim participation[.]” Commenters also cited:
Gregory Matoesian, Reproducing Rape: Domination through Talk in the Courtroom (Univ. of Chicago Press 1993);
Michelle J. Anderson, Women Do Not Report the Violence They Suffer: Violence Against Women and the State
Action Doctrine, 46 VILL. L. REV. 907, 932, 936-37 (2001); Tom Lininger, Bearing the Cross, 74 FORDHAM L. REV.
1353, 1357 (2005); Anoosha Rouhanian, 4 Call for Change: The Detrimental Impacts of Crawford v. Washington
on Domestic Violence and Rape Prosecutions, 37 BOSTON COLL. J. OF L. & SOCIAL JUSTICE 1 (2017).

1201 Commenters cited to information regarding secondary victimization and institutional betrayal such as the data
noted in the “Commonly Cited Sources” subsection of the “General Support and Opposition” section of this
preamble, including, for example, Rebecca Campbell, Survivors’ Help-Seeking Experiences With the Legal and
Medical Systems, 20 VIOLENCE & VICTIMS 1 (2005). Commenters also cited: Jim Parsons & Tiffany Bergin, The
Impact of Criminal Justice Involvement on Victims Mental Health, 23 JOURNAL OF TRAUMATIC STRESS 2 (2010).
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would drop out of school, or would even contemplate suicide.'?°> Commenters shared personal
experiences feeling traumatized by cross-examination in Title IX proceedings, stating that even
where a complainant won the case, the experience of cross-examination was so mentally and
emotionally taxing that complainants suffered years of mental health treatment, felt unable to
perform academically, or dropped out of school.

Some commenters supported reform of school discipline procedures and agreed that
complainants and respondents should be treated the same when it comes to procedural rights
including a right of cross-examination, but argued that recipients should be allowed discretion to
decide whether, or how, to incorporate cross-examination into Title IX grievance processes so
long as the decision applies equally to both parties, and that it is intrusive and myopic for the
Department to unilaterally impose procedures onto sexual misconduct processes, especially in a
way that, in the commenters’ views, tilts the system against victims of sexual harassment.
Discussion: The Department believes that cross-examination as required under § 106.45(b)(6)(1)
is a necessary part of a fair, truth-seeking grievance process in postsecondary institutions, and
that these final regulations apply safeguards that minimize the traumatic effect on complainants.
We have revised § 106.45(b)(6)(i) to clearly state that the entire live hearing (and not only cross-
examination) must occur with the parties in separate rooms, at the request of any party; that
cross-examination must never be conducted by a party personally; and that only relevant cross-
examination questions must be answered and the decision-maker must determine the relevance

of a cross-examination question before a party or witness answers. Recipients may adopt rules

1202 Commenters cited: Amelia Gentleman, Prosecuting Sexual Assault: “Raped All Over Again,” THE GUARDIAN
(Apr. 13, 2013) for the story of a woman who committed suicide shortly after being cross-examined in a criminal
trial in England.
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that govern the conduct and decorum of participants at live hearings so long as such rules comply
with these final regulations and apply equally to both parties.'>> We understand that cross-
examination is a difficult and potentially traumatizing experience for any person, perhaps
especially a complainant who must answer questions about sexual assault allegations. These final
regulations aim to ensure that the truth-seeking value and function of cross-examination applies
for the benefit of both parties while minimizing the discomfort or traumatic impact of answering
questions about sexual harassment.

While the Department acknowledges that complainants may find a cross-examination
procedure emotionally difficult, the Department believes that a complainant can equally benefit
from the opportunity to challenge a respondent’s consistency, accuracy, memory, and credibility
so that the decision-maker can better assess whether a respondent’s narrative should be believed.
The complainant’s advisor will conduct the cross-examination of the respondent and, thus, the
complainant will not be retraumatized by having to personally question the respondent. The
Department disagrees that cross-examination places a victim (or any party or witness) “on trial”
or constitutes an interrogation; rather, cross-examination properly conducted simply constitutes a
procedure by which each party and witness answers questions posed from a party’s unique
perspective in an effort to advance the asking party’s own interests. The Department disagrees
that cross-examination implies that sexual assault complainants are uniquely unreliable; rather, to
the extent that cross-examination implies anything about credibility, the Department notes that

by giving both parties equal cross-examination rights, the final regulations contemplate that a

1203 A5 revised, the introductory sentence of § 106.45(b) provides: “Any provisions, rules, or practices other than
those required by this section that a recipient adopts as part of its grievance process for handling formal complaints
of sexual harassment as defined in § 106.30, must apply equally to both parties.”
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complainant’s allegations, and a respondent’s denials, equally warrant probes for credibility and
truthfulness.

The Department appreciates commenters’ observations that some recipients do not use
live hearings or cross-examination for any form of misconduct charges while other recipients use
hearings and cross-examination for some types of misconduct but not for sexual misconduct. The
Department does not opine through these final regulations as to whether cross-examination is
beneficial for non-sexual harassment misconduct allegations because the Department’s focus in
these final regulations are the procedures most likely to reach reliable outcomes in the context of
Title IX sexual harassment. The Department agrees with commenters who note that sexual
harassment allegations present unique circumstances, but disagrees that the subject matter or
relationships between parties involved in sexual harassment allegations make cross-examination
less useful than for other types of misconduct allegations. Rather, the Department believes that
precisely because the subject matter involves sensitive, personal matters presenting high stakes
and long-lasting consequences for both parties, robust procedural rights for both parties are all
the more important so that each party may fully, meaningfully put forward the party’s viewpoints
and beliefs about the allegations and the case outcome.

The Department acknowledges that predictions of harsh, aggressive, victim-blaming
cross-examination may dissuade complainants from pursuing a formal complaint out of fear of
undergoing questioning that could be perceived as an interrogation. However, recipients retain
discretion under the final regulations to educate a recipient’s community about what cross-

examination during a Title IX grievance process will look like, including developing rules and
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practices (that apply equally to both parties)'?%* to oversee cross-examination to ensure that
questioning is relevant, respectful, and non-abusive. We have revised § 106.45(b)(6)(i) to
specifically state that only relevant cross-examination questions must be answered and the
decision-maker must determine the relevance of a cross-examination question before the party of
witness answers. We have revised § 106.45(b)(1)(iii) to specifically require decision-makers to
be trained on conducting live hearings and determining relevance (including the non-relevance of
questions and evidence about a complainant’s prior sexual history). The Department also notes
that recipients must comply with obligations under applicable disability laws, and that the final
regulations contemplate that disability accommodations (e.g., a short-term postponement of a
hearing date due to a party’s need to seek medical treatment for anxiety or depression) may be
good cause for a limited extension of the recipient’s designated, reasonably prompt time frame
for the grievance process.'2%

The Department understands that victims of sexual violence often experience PTSD and
other significant negative impacts, and that participating in a grievance process may exacerbate
these impacts. The Department believes that the final regulations appropriately provide a
framework under which a recipient must offer supportive measures to each complainant (without
waiting for a factual adjudication of the complainant’s allegations),'?%® and provide remedies for

a complainant where the respondent is found responsible following a fair grievance process.'?"’

1204 The introductory sentence of § 106.45(b) expressly permits recipients to adopt rules for the Title IX grievance
process so long as such rules are applied equally to both parties.

1205 Section 106.45(b)(1)(v).

1206 Section 106.44(a) (recipients must offer supportive measures to a complainant, and the Title IX Coordinator
must promptly contact the complainant to discuss the availability of supportive measures, inform the complainant of
the availability of supportive measures with or without the filing of a formal complaint, and explain to the
complainant the process for filing a formal complaint).

1207 Section 106.45(b)(1)(i).
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Complainants can receive supportive measures from a recipient, and each complainant can
decide whether, in addition to supportive measures, participating in a grievance process is a step
the complainant wants to take.!?*® In this manner, these final regulations respect the
complainant’s autonomy. The Department therefore disagrees with commenters who asserted
that under the final regulations complainants will have “no non-traumatic options” and will feel
deterred from reporting; complainants can report sexual harassment and receive supportive
measures without even filing a formal complaint, much less participating in a grievance process
or undergoing cross-examination. This option for reporting exists regardless of the identity of the
respondent (e.g., whether the respondent is an employee, faculty member, or student), and
therefore all complainants have the same non-traumatic reporting option regardless of any real or
perceived power differential between the complainant and respondent.

The Department disagrees that including cross-examination as a procedure in the
grievance process constitutes institutional betrayal. Cross-examination does not inherently
involve victim-blaming attitudes, and as noted above, recipients retain wide discretion under the
final regulations to adopt rules and practices designed to ensure that cross-examination occurs in
a respectful, non-abusive manner. Further, the reason cross-examination must be conducted by a
party’s advisor, and not by the decision-maker or other neutral official, is so that the recipient
remains truly neutral throughout the grievance process. To the extent that a party wants the other
party questioned in an adversarial manner in order to further the asking party’s views and

interests, that questioning is conducted by the party’s own advisor, and not by the recipient.

1208 Section 106.71 (prohibiting retaliation for exercise of rights under Title IX and specifically protecting any
individual’s right to not participate in a grievance process).
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Thus, no complainant (or respondent) need feel as though the recipient is “taking sides” or
otherwise engaging in cross-examination to make a complainant feel as though the recipient is
blaming or disbelieving the complainant.

The Department appreciates the opportunity to clarify that contrary to the fears of some
commenters, § 106.45(b)(6)(i) prohibits any complainant from being questioned directly by the
respondent; rather, only party advisors can conduct cross-examination. We have revised §
106.45(b)(6)(1) specifically to state that cross-examination must occur “directly, orally, and in
real-time” by the party’s advisor and “never by a party personally.” Similarly, § 106.45(b)(6)(1)
is revised to require recipients to hold the entire live hearing (and not just cross-examination)
with the parties in separate rooms (facilitated by technology) so that the parties need never be
face-to-face, upon a party’s request. Similarly, the Department notes that the live hearing is not a
“public” hearing, and the final regulations add § 106.71 that requires recipients to keep party and
witness identities confidential except as permitted by law and as needed to conduct an
investigation or hearing.

The Department understands commenters’ concerns that sexual harassment victims have
already suffered the underlying conduct and that participating in a grievance process may be
difficult for victims. However, before allegations may be treated as fact (i.e., before a
complainant can be deemed a victim of particular conduct by a particular respondent), a fair
process must reach an accurate outcome, and in situations that involve contested allegations,
procedures designed to discover the truth by permitting opposing parties each to advocate for
their own viewpoints and interests are most likely to reach accurate outcomes based on facts and

evidence rather than assumptions and bias.
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The Department disagrees that adjudication via a live hearing with cross-examination
invades a complainant’s privacy or risks a complainant’s safety. The final regulations revise §
106.45(b)(5) to ensure that recipients do not access or use any party’s treatment records without
obtaining the party’s written consent, thus limiting the type of sensitive, private information that
becomes part of a § 106.45 grievance process without a party’s consent. Further, §
106.45(b)(5)(vi) limits the exchange of evidence from an investigation only to evidence directly
related to the allegations in the formal complaint. Additionally, § 106.45(b)(6)(1) deems
questions and evidence regarding a complainant’s prior sexual behavior or sexual predisposition
to be irrelevant, with specified exceptions, to further protect complainants’ privacy, and upon a
party’s request the entire live hearing must be held with the parties located in separate rooms.
The Department disagrees that an adjudication process that includes a live hearing with cross-
examination jeopardizes any party’s safety, particularly with the privacy and anti-retaliation
provisions referenced above, and the Department further notes that safety-related measures
remain available under the final regulations including the ability for a recipient to impose no-
contact orders on the parties under § 106.30 defining “supportive measures,” or to remove a
respondent on an emergency basis under § 106.44(c). Further, a complainant also retains the
ability to obtain an order of protection (e.g., a restraining order) from a court of law.

The Department understands commenters’ concerns about the prospect of cross-
examination, and appreciates commenters’ personal experiences with the difficulties of cross-
examination, but reiterates that cross-examination essentially consists of questions posed from
one party’s perspective to advance the asking party’s views about the allegations at issue, that
recipients retain discretion to control the conduct of cross-examination in a manner that ensures

that no party is treated abusively or disrespectfully, that only relevant cross-examination
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questions must be answered, and that either party may demand that the live hearing occur with
the parties in separate rooms. Based on comments from many recipients, the Department
believes that recipients desire to treat all their students and employees with dignity and respect,
and that recipients will therefore conduct hearings in a manner that keeps the focus on respectful
questioning regarding the allegations at issue while permitting each party (through advisors) to
advocate for the party’s own interests before the decision-maker.

The Department appreciates commenters’ support for ensuring that both parties have
equal rights with respect to cross-examination, but disagrees that § 106.45(b)(6)(1) is intrusive or
myopic because, for reasons explained throughout this preamble, the Department has determined
that in the context of resolution of Title IX sexual harassment allegations the procedures in §
106.45 constitute those procedures necessary to ensure consistent, predictable application of
Title IX rights, and does not believe that cross-examination in the postsecondary context tilts the
system against sexual harassment victims. An equal right of cross-examination benefits
complainants as well as respondents, by permitting complainants to participate in advocating for
their own view of the case so that a decision-maker is more likely to reach an accurate
determination, and where a respondent is found responsible the victim will receive remedies
designed to restore or preserve equal access to education.

Changes: We have revised § 106.45(b)(6)(i) to state that cross-examination must occur “directly,
orally, and in real-time” by a party’s advisor “and never by a party personally” and that upon a
party’s request the entire live hearing (not only cross-examination) must occur with the parties
located in separate rooms (with technology enabling participants to see and hear each other). We
have further revised § 106.45(b)(6)(i) to state that only relevant cross-examination questions

must be answered, and the decision-maker must determine the relevance of a cross-examination
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or other question before the party or witness answers the question (and explain any decision to
exclude a question as not relevant). The final regulations add § 106.71 prohibiting retaliation and
providing in relevant part that the recipient must keep confidential the identity of any individual
who has made a report or complaint of sex discrimination, including any individual who has
made a report or filed a formal complaint of sexual harassment, any complainant, any individual
who has been reported to be the perpetrator of sex discrimination, any respondent, and any
witness, except as may be permitted by the FERPA statute or regulations, as required by law, or
to carry out the purposes of 34 CFR part 106, including the conduct of any investigation,
hearing, or judicial proceeding arising thereunder.

Reducing Truth-Seeking
Comments: Many commenters asserted that cross-examination would mean that complainants
are questioned via verbal attacks on the complainant’s character rather than sensitively in a
respectful manner designed to aid the fact-finding process.!? Commenters argued that in
criminal cases, it is accepted that the defense counsel’s job to put the prosecutor’s case in the
worst possible light regardless of the truth and to impeach an adverse witness even if the defense

attorney believes the witness is telling the truth.!?!°

1209 Commenters cited: Abbe Smith, Representing Rapists: The Cruelty of Cross-Examination and Other Challenges
for a Feminist Criminal Defense Lawyer, 53 AM. CRIM. L. REV. 255, 290 (2016) (noting that a defense attorney
recently acknowledged, “Especially when the defense is fabrication or consent - as it often is in adult rape cases —
you have to go at the witness. There is no way around this fact. Effective cross-examination means exploiting every
uncertainty, inconsistency, and implausibility. More, it means attacking the witness’s very character.”) (emphasis in
original).

1219 Commenters cited: United States v. Wade, 388 U.S. 218, 257-58 (1967) (White, J., dissenting in part and
concurring in part) for the proposition that Justice Byron White explained five years before Title IX was enacted that
cross-examination “in many instances has little, if any, relation to the search for the truth.” Instead, at least in
criminal cases, it is accepted that defense counsel’s job is “to put the State’s case in the worst possible light,
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Commenters argued that cross-examinations are just emotional beatings to twist
survivors’ perception and memory and lead them to mistakenly admit to or believe in false
information, make the survivor feel insecure about what really happened, challenge the
legitimacy of the survivor’s experience, and therefore lead to an unjust outcome. Commenters
argued that cross-examination took the place of torture in our legal system and remains a brutal
exercise.!?!! Commenters stated that when working with victims as clients, victims’ number one
fear is often cross-examination whether in a civil court or criminal court; while they do not fear
the truth, they fear defense lawyers’ attempts to confuse them and blame them for not
remembering every single part of the story even when it was drug or alcohol induced, and they
fear telling their story to near strangers and still not getting the justice and safety they need.
Commenters argued that cross-examination is designed to engage in DARVO (deny, attack,
reverse victim/offender) strategies that harm victims. Commenters argued that even cases that

seem to be “he said/she said” often involve more evidence than just the parties’ statements,'?!? so

regardless of what he thinks or knows to be the truth” and to “cross-examine a prosecution witness, and impeach
him if he can, even if he thinks the witness is telling the truth.” /d. Commenters also cited: Louise Ellison, The
Mosaic Art: Cross-Examination and the Vulnerable Witness, 21 LEGAL STUDIES 353, 366, 368-369, 373-375
(2001); John Spencer, “Conclusions,” in Children and Cross-Examination: Time to Change the Rules? 189 (John
Spencer & Michael Lamb eds., Hart Publishing 2012).

1211 Commenters cited: David Luban, Partisanship, Betrayal and Autonomy in the Lawyer-Client Relationship: A
Reply to Stephen Ellmann, 90 COLUM. L. REV. 1004, 1027-28 (1990) (examining the legal ethics of cross-
examinations in rape cases, even with rape shield laws in place) (“To make it seem plausible that the victim
consented and then turned around and charged rape, the lawyer must play to the jurors’ deeply rooted cultural
fantasies about feminine sexual voracity and vengefulness. All the while, without seeming like a bully, the advocate
must humiliate and browbeat the prosecutrix, knowing that if she blows up she will seem less sympathetic, while if
she pulls inside herself emotionally she loses credibility as a victim. Let us abbreviate all of this simply as ‘brutal
cross-examination.’””). Commenters also cited: 5 John Henry Wigmore, Evidence in Trials at Common Law § 1367
(James H. Chabourn ed., Little Brown 1974) (Wigmore explained that “in more than one sense” cross-examination
took “the place in our system which torture occupied in the medieval system of the civilians.”).

1212 Commenters cited: Eliza Lehner, Rape Process Templates: A Hidden Cause of the Underreporting of Rape, 29
YALEJ. OF L. & FEMINISM 1 (2018).
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cross-examination is unnecessary and may disincentivize recipients from conducting a full
investigation that uncovers relevant evidence.

Many commenters believed the negative results of cross-examination would be
heightened by the proposed rules’ requirement that cross-examination be conducted by a party’s
advisor, who could be a respondent’s angry parent, fraternity brother, roommate, or other person
untrained in conducting cross-examination and holding severe bias against the complainant.
Some commenters asserted that cross-examination by advisors would turn misconduct hearings
into unregulated kangaroo courts where untrained, unskilled non-attorney advisors are “playing
attorney” yet eliciting little or no useful information. Commenters argued that in court trials, the
parties themselves feel constrained to come across to judges and juries as nice, earnest, and
sympathetic, while attorneys feel free to “take the gloves off” when cross-examining the
opposing party and the same dynamic would prevail in college disciplinary hearings.

Some commenters asserted that telling complainants that they will be cross-examined by
a lawyer or a respondent’s parent, roommate, or fraternity brother will make the complainant feel
as though the university the complainant should be able to trust is throwing the complainant to
proverbial wolves. One commenter recounted being questioned by a respondent’s advisor of
choice and asserted that the advisor spoke to the commenter in a disempowering, blaming, and
condescending way, fueling the commenter’s feelings of being traumatized and harming the
commenter’s ability to function as a student. Some commenters asserted that allowing
questioning to take place through an advisor removes accountability students should have for
their own actions and will result in students blaming their advisors for poor conduct during a

hearing.
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Many commenters opposed the cross-examination requirement because the proposed
rules do not guarantee procedural protections that accompany cross-examination in criminal or

civil trials, such as the right to representation by counsel, rules of evidence,'?!?

and a judge ruling
on objections. Commenters argued that cross-examination is only potentially useful for
discovering the truth when used by skilled lawyers in courtrooms overseen by experienced
judges, and that in the hands of untrained, inexperienced advisors will be only a tool to trap,
harass, and blame complainants rather than discern truth about allegations.'?'* Commenters
asserted that colleges will not adequately protect parties from inappropriate or irrelevant
questions, so that cross-examination will intrude into irrelevant details about victims’ private
lives, reputations, and trustworthiness. Commenters argued that institutions have no power to
hold an attorney in contempt, and attorneys are trained to be very aggressive, and thus
institutions will not be able to control overly hostile, abusive party advisors who are attorneys.
Commenters stated that school administrators are ill equipped to make nuanced legal
determinations about the relevant scope of questions and answers, and that schools will be too
nervous to act to control lawyers, who will run the show and not respect even the few limits
placed on cross-examination.

Commenters asserted that even in court where judges oversee defense attorneys,

survivors describe cross-examination as the most distressing part of their experience within the

1213 Commenters cited: Flaim v. Med. Coll. of Ohio, 418 F.3d 629, 635 (6th Cir. 2005) for the proposition that
Federal or State rules of evidence do not apply to college disciplinary proceedings.

1214 Commenters cited: Francis P. Karam, The Truth Engine: Cross-Examination Outside the Box (Themistocles
Books 2018) (describing cross-examination as a tool requiring great skill and experience for lawyers to utilize well);
Association of Title IX Administrators (ATIXA), ATIXA Position Statement on Cross-Examining: The Urge to
Transform College Conduct Proceedings into Courtrooms 1 (Oct. 5, 2018) (without the complex procedural and
evidentiary rules that apply to cross-examination in courtrooms, in a college setting “emotional or verbal meltdown
is considerably more likely than effective probing for truth”).
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criminal justice system even when the survivors report feeling reasonably able to give accurate
evidence.!?!> Commenters asserted that most rape victims face defense lawyer tactics like
interrupting, asking for only yes-no answers, asking illogical questions, grilling on minute details
of the incident, and asking irrelevant personal questions.'?!® Commenters argued that cross-
examination outside a controlled courtroom setting will subject victims to intrusive,
retraumatizing questions designed to humiliate, intimidate, and blame them, with no recourse as
a victim would have being questioned in front of a judge, thereby weaponizing university
proceedings against victims. At least one commenter argued that even in criminal settings, in-
person cross-examination is not always required; under some laws vulnerable witnesses such as
children are allowed to pre-record evidence in advance rather than testify live.!?!

Discussion: The Department is aware that the perception, and in some circumstances the reality,
of cross-examination in sexual assault cases has felt to victims like an emotional beating under
which a skilled defense lawyer tries to twist a survivor’s words, question the survivor’s

experience, or convince a fact-finder to find the defense lawyer’s client is innocent by blaming

the victim for the sexual assault or discrediting the victim with irrelevant character aspersions.

1215 Commenters cited: Mark R. Kebbell et al., Rape Victims’ Experiences of Giving Evidence in English Courts: A
Survey, 14 PSYCHIATRY, PSYCHOL. & L. 1 (2007); Shana L. Maier, I Have Heard Horrible Stories . . . : Rape Victim
Advocates’ Perceptions of the Revictimization of Rape Victims by the Police and Medical System, 14 VIOLENCE
AGAINST WOMEN 7 (2008) for the proposition that rape victims are often traumatized by seeking help from the
health care system too, but traumatic processes should only be used when necessary — e.g., when medical care is
needed, or when a criminal trial requires cross-examination.

1216 Commenters cited: Amanda Konradi, Taking the Stand: Rape Survivors and the Prosecution of Rapists (Pracger
Publishers(2007); American Bar Association Center of Children and the Law, Handbook On Questioning Children —
A Linguistic Perspective 48-49 (2d ed. 1999); Annie Cossins, Cross-examination in Child Sexual Assault Trials:
Evidentiary Safeguard or Opportunity to Confuse, 33 MELBOURNE L. REV. 1, 78-79 (2009) (quoting and
summarizing Mark Brennan, The Discourse of Denial: Cross-examining Child Victim Witnesses, 23 JOURNAL OF
PRAGMATICS 1 (1995)).

1217 Commenters cited: Elizabeth McDonald & Yvette Tinsley, Use of Alternative Ways of Giving Evidence by
Vulnerable Witnesses: Current Proposals, Issues and Challenges, VICTORIA UNIV. OF WELLINGTON L. REv. (July 2,
2012) (forthcoming Victoria University of Wellington Legal Research Paper No. 2/2011).
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The Department reiterates, however, that the essential function of cross-examination is not to
embarrass, blame, humiliate, or emotionally berate a party, but rather to ask questions that probe
a party’s narrative in order to give the decision-maker the fullest view possible of the evidence
relevant to the allegations at issue. The Department disagrees with commenters’ assertion that
cross-examination is the equivalent of torture; while commenters noted Wigmore’s observation
that cross-examination has taken the place that torture historically occupied in civil law systems
(as opposed to our common law system), such an observation implies that cross-examination
differs from torture and is the enlightened, humane manner of testing a witness’s testimony. The
Department purposefully designed these final regulations to allow recipients to retain flexibility
to adopt rules of decorum that prohibit any party advisor or decision-maker from questioning
witnesses in an abusive, intimidating, or disrespectful manner.

While the Department understands commenters’ concerns that cross-examination has in
some situations utilized DARVO strategies, cross-examination does not inherently rely on or
necessitate DARVO techniques, and recipients retain discretion to apply rules designed to ensure
that cross-examination remains focused on relevant topics conducted in a respectful manner.
Recipients are in a better position than the Department to craft rules of decorum best suited to
their educational environment. To emphasize that cross-examination must focus only on
questions that are relevant to the allegations in dispute, we have revised § 106.45(b)(6)(1) to state
that only relevant cross-examination or other questions may be asked of a party or witness, and

before a party or witness answers a cross-examination question the decision-maker must
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determine whether the question is relevant (and explain a decision to exclude a question as not
relevant).!*!8

The Department further reiterates that the tool of cross-examination is equally as valuable
for complainants as for respondents, because questioning that challenges a respondent’s narrative
may be as useful for a decision-maker to reach an accurate determination as questioning that
challenges a complainant’s narrative. The Department agrees with commenters that even so-
called “he said/she said” cases often involve evidence in addition to the parties’ respective
narratives, and the § 106.45 grievance process obligates recipients to bear the burden of
gathering evidence and to objectively evaluate all relevant evidence, both inculpatory and
exculpatory, including the parties’ own statements as well as other evidence. The Department
disagrees that cross-examination disincentivizes recipients from conducting a full investigation
that uncovers all relevant evidence, in part because § 106.45 obligates recipients to gather
relevant evidence, and in part because cross-examination occurs at the end of the grievance
process such that the parties have already had an opportunity to inspect and review the evidence
collected by the recipient.

The Department acknowledges commenters’ concerns that under § 106.45(b)(6)(i) cross-
examination is conducted by party advisors, and the final regulations do not require a party’s
advisor of choice to be an attorney, nor may a recipient restrict a party’s choice of advisor,

resulting in scenarios where a party’s advisor may be the party’s friend or relative or other

person who may not be trained or experienced in conducting cross-examination. Regardless of

1218 We have also revised § 106.45(b)(1)(iii) to specifically require that decision-makers are trained on issues of
relevance, including application of the “rape shield” protections in § 106.45(b)(6).
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the identity, status, or profession of a party’s advisor of choice, a recipient retains discretion
under the final regulations to apply rules at a live hearing that require participants to refrain from
engaging in abusive, aggressive behavior. Further, regardless of who serves as a party’s advisor,
recipients are responsible for ensuring that only relevant cross-examination and other questions
are asked, and decision-makers must determine the relevance of each cross-examination question
before a party or witness answers. Thus, recipients retain the ability and responsibility to ensure
that hearings in a § 106.45 grievance process are in no way “kangaroo courts” and instead
function as truth-seeking processes.

The Department recognizes that party advisors may be, but are not required to be,
attorneys and thus in some proceedings cross-examination on behalf of one or both parties will
be conducted by non-lawyers who may be emotionally attached to the party whom they are
advising. However, the Department believes that requiring cross-examination to be conducted by
party advisors is superior to allowing parties to conduct cross-examination themselves; with
respect to complainants and respondents in the context of sexual harassment allegations in an
education program or activity, the strictures of the Sixth Amendment do not apply. The
Department believes that having advisors as buffers appropriately prevents personal
confrontation between the parties while accomplishing the goal of a fair, truth-seeking process.
Precisely because a Title IX grievance process is neither a civil nor criminal proceeding in a
court of law, the Department clarifies here that conducting cross-examination consists simply of
posing questions intended to advance the asking party’s perspective with respect to the specific
allegations at issue; no legal or other training or expertise can or should be required to ask factual
questions in the context of a Title IX grievance process. Thus, the Department disagrees that

non-lawyer party advisors will be “playing attorney.” The Department notes that a recipient is

1074

T & Memraiftiag Materials Page 1117



free to explain to complainants (and respondents) that the recipient is required by these Title IX
regulations to provide cross-examination opportunities. The final regulations do not prevent a
recipient from adopting rules of decorum for a hearing to ensure respectful questioning, and thus
recipients may re-assure parties that the recipient is not throwing a party to the proverbial wolves
by conducting a hearing designed to resolve the allegations at issue.

The Department appreciates commenters who described experiences being questioned by
party advisors as feeling like the advisor asked questions in a disempowering, blaming, and
condescending way; however, the Department notes that such questioning may feel that way to
the person being questioned by virtue of the fact that cross-examination is intended to promote
the perspective of the opposing party, and this does not necessarily mean that the questioning
was irrelevant or abusive. The Department disagrees that allowing questioning to take place
through an advisor removes accountability students should have for their own actions. Under the
final regulations, the parties themselves retain significant control and responsibility for their own
decisions; the role of an advisor is to assist and advise the party. The Department does not agree
that the final regulations encourage students to blame their advisors for poor conduct during a
hearing; the final regulations do not preclude a recipient from enforcing rules of decorum that
ensure all participants, including parties and advisors, participate respectfully and non-abusively
during a hearing. If a party’s advisor of choice refuses to comply with a recipient’s rules of
decorum (for example, by insisting on yelling at the other party), the recipient may require the
party to use a different advisor. Similarly, if an advisor that the recipient provides refuses to
comply with a recipient’s rules of decorum, the recipient may provide that party with a different
advisor to conduct cross-examination on behalf of that party. This incentivizes a party to work

with an advisor of choice in a manner that complies with a recipient’s rules that govern the
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conduct of a hearing, and incentivizes recipients to appoint advisors who also will comply with
such rules, so that hearings are conducted with respect for all participants.

The Department understands that cross-examination in a Title IX grievance process is not
the same as cross-examination in a civil or criminal court, that a § 106.45 grievance process need
not be overseen by a judge, and that party advisors need not be attorneys. However, the
Department believes that recipients are equipped to oversee and implement a hearing process
focused on the relevant facts at issue, including relevant cross-examination questions, without
converting classrooms into courtrooms or necessitating that participants be attorneys or judges.
To ensure that recipients understand that the individuals serving as a recipient’s decision-
maker(s) must understand how to conduct a live hearing and how to address relevance issues, we
have revised § 106.45(b)(1)(iii) to require decision-makers to receive such training.

The Department agrees with commenters who asserted that postsecondary institutions
have already become familiar with the concept of party advisors of choice, that many
postsecondary institutions routinely enforce a rule that forbids party advisors from speaking
during proceedings (often referred to as a “potted plant” rule), and that this practice demonstrates
that postsecondary institutions are capable of appropriately controlling party advisors even
without the power to hold attorneys in contempt of court. The Department does not believe that
determinations about whether certain questions or evidence are relevant or directly related to the
allegations at issue requires legal training and that such factual determinations reasonably can be
made by layperson recipient officials impartially applying logic and common sense. The
Department believes that recipients are capable of, and committed to, controlling a hearing
environment to keep the proceeding focused on relevant evidence and ensuring that participants

are treated respectfully, such that a recipient’s Title IX grievance process will not be
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“weaponized” for or against any party. The Department notes that in criminal proceedings,
defendants have a right to self-representation raising the potential for a party to personally
conduct cross-examination of witnesses, whereas the final regulations do not grant a right of self-
representation and thus avoid the risks of ineffectiveness and trauma for complainants that may
arise where a perpetrator personally cross-examines a victim.

The Department acknowledges that even in criminal settings, in-person cross-
examination is not always required, and § 106.45(b)(6)(1) has adapted the procedure of cross-
examination in a way that avoids importation of criminal law standards, for example by requiring
the parties to be in separate rooms (upon either party’s request), and disallowing a right of self-
representation even if a party would otherwise wish to be self-represented. The Department
disagrees, however, that allowing pre-recorded testimony in lieu of answering of questions
during a live hearing would sufficiently accomplish the function of cross-examination in the
postsecondary context, where the parties’ and decision-maker’s ability to hear parties’ and
witness’s answers to questions and immediate follow-up questions is the better method of “airing
out” all viewpoints about the allegations at issue. Pre-recorded testimony does not, for example,
allow a party to challenge in real time any inconsistencies and inaccuracies in the other party’s
testimony by posing follow-up questions.

Changes: None.
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Demeanor Evaluation is Unreliable
Comments: Commenters argued that cross-examination is an opportunity to evaluate the body
language and demeanor of a party under questioning for the purpose of assessing credibility!?!”
but that while credibility is typically based on a number of factors such as sufficient specific
detail, inherent plausibility, internal consistency, corroborative evidence, and demeanor, the most
unreliable factor is demeanor. Commenters asserted that research shows how people interpret
another person’s demeanor is easily misconstrued, what people “read” in facial expression and
body language is “highly ambiguous and cannot be interpreted without reference to pre-existing

schemas and assumptions,”!??

a person’s ability to judge truthfulness is not better than 50
percent accuracy, and what people often mistake for signs of deception are often actually
indicators of stress-coping mechanisms.'?>! Commenters argued that research shows that cross-
examination does not accurately assess credibility or yield accurate testimony, especially for
vulnerable witnesses such as sexual abuse victims, individuals with intellectual disabilities, or

children, and accuracy of children’s testimony may be affected by a child’s self-esteem,

confidence, and the presence of parents during testimony.'?*> Commenters argued that decisions

1219 Commenters cited: H. Hunter Bruton, Cross-Examination, College Sexual-Assault Adjudications, and the
Opportunity for Tuning up the Greatest Legal Engine Ever Invented, 27 CORNELL J. OF L. & PUB. POL’Y 145 (2017).
1220 Commenters cited: Susan A. Bandes, Remorse, Demeanor, and the Consequences of Misinterpretation: The
Limits of Law as a Window into the Soul, 3 JOURNAL OF L., RELIGION & ST. 170, 179 (2014).

1221 Commenters cited: Olin Guy Wellborn III, Demeanor, 76 CORNELL L. REV. 1075, 1080 (1991) for the
proposition that when interviewees are questioned by “suspicious interviewers, subjects tend to view their responses
as deceptive even when they are honest” in part because the interrogation places the interviewee under stress, which
induces behavior likely to be interpreted as deceptive.

1222 Commenters cited: Mark W. Bennett, Unspringing the Witness Memory and Demeanor Trap: What Every Judge
and Juror Needs to Know About Cognitive Psychology and Witness Credibility, 64 AM. UNIv. L. REV. 1331 (2015);
Megan Reidy, Comment: The Impact of Media Coverage on Rape Shield Laws in High-Profile Cases: Is the Victim
Receiving a “Fair Trial”, 54 CATH. UNIV. L. REV. 297, 308 (2005); Jules Epstein, The Great Engine That Couldn 't:
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based on observing demeanor could lead to erroneous findings of responsibility when facts do
not warrant that outcome, that decision-makers may be more likely to find a respondent
responsible after watching an emotional complainant describe an alleged assault, or unfairly
view a respondent as not credible just because the respondent seems nervous when the
nervousness is due to the serious potential consequences of the hearing. Thus, commenters
argued, injecting cross-examination into a Title IX campus adjudication that likely depends on

under-trained volunteers to assess credibility, will not improve accuracy of outcomes or increase

Science, Mistaken Identifications, and the Limits of Cross-Examination, 36 STETSON L. REV. 3 (2007); Tim
Valentine & Katie Maras, The Effect of Cross-Examination on the Accuracy of Adult Eyewitness Testimony, 25
APPLIED COGNITIVE PSYCHOL. 4 (2011); Jacqueline Wheatcroft & Louise Ellison, Evidence in Court: Witness
Preparation and Cross-Examination Style Effects on Adult Witness Accuracy, 30 BEHAVIORAL SCI. & THE L. 6
(2012); Rachel Zajac & Harlene Hayne, I Don 't Think That's What Really Happened: The Effect of Cross-
examination on the Accuracy’ of Children's Reports, 9 JOURNAL OF EXPERIMENTAL PSYCHOL.: APPLIED 3 (2003);
Fiona Jack & Rachel Zajac, The Effect of Age and Reminders on Witnesses’ Responses to Cross-Examination-Style
Questioning, 3 JOURNAL OF APPLIED RESEARCH IN MEMORY & COGNITION 1 (2014); Saskia Righarts et al.,
Addressing the Negative Effect of Cross-examination Questioning on Children’s Accuracy: Can We Intervene?, 37
LAW & HUM. BEHAVIOR 5 (2013); Lauren R. Shapiro, Eyewitness Memory for a Simulated Misdemeanor Crime:
The Role of Age and Temperament in Suggestibility, 19 APPLIED COGNITIVE PSYCHOL. 3 (2005); Emily Henderson,
Bigger Fish to Fry: Should the Reform of Cross-examination Be Expanded Beyond Vulnerable Witnesses, 19 INT’L
J. OF EVIDENCE & PROOF 2 (2015); Rachel Zajac et al., Disorder in the Courtroom: Child Witnesses Under Cross-
examination, 32 DEVELOPMENTAL REV. 3, 198 (2012); “Cross-examination: Impact on Testimony,” Wiley
Encyclopedia of Forensic Science 656 (Allan Jamieson & Andre Moenssens eds., 2009); Caroline Bettenay et al.,
Cross-examination: The Testimony of Children With and Without Intellectual Disabilities, 28 APPLIED COGNITIVE
PSYCHOL. 2 (2014); Joyce Plotnikoff & Richard Woolfson, “‘Kicking and Screaming’: The Slow Road to Best
Evidence,” in Children and Cross-examination: Time to Change the Rules? 28 (John Spencer & Michael Lamb eds.,
2012); Rhiannon Fogliati & Kay Bussey, The Effects of Cross-examination on Children’s Coached Reports, 21
PSYCHOL., PUB. POL’Y, & L. 1 (2015); Saskia Righarts et al., Young Children’s Responses to Cross-examination
Style Questioning: The Effects of Delay and Subsequent Questioning, 21 PSYCHOL., CRIME & L. 3 (2015);
Rhiannon Fogliati & Kay Bussey, The Effects of Cross-examination on Children’s Reports of Neutral and
Transgressive Events, 19 LEGAL & CRIM. PSYCHOL. 2 (2014); Rachel Zajac & Harlene Hayne, The Negative Effect
of Cross-examination Style Questioning on Children’s Accuracy: Older Children are Not Immune, 20 APPLIED
COGNITIVE PSYCHOL. 3 (2006); Rachel Zajac et al., Asked and Answered: Questioning Children in the

Courtroom, 10 PSYCHIATRY, PSYCHOL., & L 1 (2003); Rachel Zajac et al., The Diagnostic Value of Children’s
Responses to Cross-examination Questioning, 34 BEHAVIORAL SCI. & THE L. 1 (2016); John E.B. Myers, The Child
Witness: Techniques for Direct Examination, Cross-examination, and Impeachment, 18 PACIFIC L. REV. 801, 882,
886, 887, 890, 891 (1987); Gail S. Goodman et al., Testifying in Criminal Court: Emotional Effects on Child Sexual
Assault Victims, MONOGRAPHS OF THE SOCIETY FOR RESEARCH IN CHILD DEVELOPMENT, Serial no. 229, Vol. 57,
No. 5, at p. 85 (1992); Richard S. Ofshe & Richard A. Leo, The Decision to Confess Falsely, Rational Choice and
Irrational Action, 74 DENV. UNIV. L. REV. 979, 985 (1997); Thomas J. Berndt, Developmental Changes in
Conformity to Peers and Parents, 15 DEVELOPMENTAL PSYCHOL. 608, 615 (1979).
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fairness over the status quo but will make survivors reticent even to report sex discrimination.'??3

Commenters asked what the Department’s data-driven basis is for concluding that cross-
examination is the most effective procedure for determining truth and credibility. Commenters
argued that cross-examination will take an emotional toll on all participants!?** and that
complainants, respondents, and witnesses will all be unwilling to endure it, including because
cross-examination could compromise their position in criminal and civil proceedings.

Some commenters argued that cross-examination contemplates a decision-maker
observing witnesses to assess credibility based on a witness’s demeanor, which increases the
danger of racial bias and stereotypes infecting the decision-making process. Commenters argued
that Black female students are disadvantaged by cross-examination due to negative,
unsupportable stereotypes that Black females are aggressive and sexually promiscuous, and that
these students are more likely to be falsely seen as the initiator of sexual harassment or abuse
upon cross-examination. Commenters asserted that cross-examination will make male victims
scared to report sexual assault perpetrated by a male, for fear of facing a skilled cross-examiner
whose aim will be to discredit the male survivor by painting him as an instigator or as having
consented to gay sexual activity.

A few commenters argued that cross-examination contradicts the concept of an impartial

hearing.

1223 Commenters cited: Kathryn M. Stanchi, The Paradox of the Fresh Complaint Rule, 37 BOSTON COLL. L. REV.
146 (1996); Kathryn M. Stanchi, Dealing with Hate in the Feminist Classroom, 11 MICH. J. OF GENDER & L. 173
(2005); Morrison Torrey, When Will We Be Believed? Rape Myths and the Idea of a Fair Trial in Rape
Prosecutions, 24 U.C. DAVIS L. REv. 1013, 1014 (1991).

1224 Commenters cited: Eleanor W. Myers & Edward D. Ohlbaum, Discrediting the Truthful Witness: Demonstrating
the Reality of Adversary Advocacy, 69 FORDHAM L. REV. 1055 (2000).
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Discussion: The Department agrees with commenters who asserted that cross-examination
provides opportunity for a decision-maker to assess credibility based on a number of factors,
including evaluation of body language and demeanor, specific details, inherent plausibility,
internal consistency, and corroborative evidence. Even if commenters correctly characterize
research that casts doubt on the human ability to discern truthfulness by observing body language
and demeanor, with respect to determining the credibility of a narrative or statement, as
commenters acknowledged, such credibility determinations are not based solely on observing
demeanor, but also are based on other factors (e.g., specific details, inherent plausibility, internal
consistency, corroborative evidence). Cross-examination brings those important factors to a
decision-maker’s attention in a way that no other procedural device does; furthermore, while
social science research demonstrates the limitations of demeanor as a criterion for judging
deception, studies demonstrate that inconsistency is correlated with deception.!??* Thus, cross-
examination remains an important part of truth-seeking in adjudicative proceedings, partly
because of the live, in-the-moment nature of the questions and answers, and partly because cross-
examination by definition is conducted by someone whose very purpose is to advance one side’s
perspective. When that happens on behalf of each side, the decision-maker is more likely to see

and hear relevant evidence from all viewpoints and have more information with which to reach a

1225F o H. Hunter Bruton, Cross-Examination, College Sexual-Assault Adjudications, and the Opportunity for
Tuning up the Greatest Legal Engine Ever Invented, 27 CORNELL J. OF L. & PUB. POL’Y, 145, 161 (2017) (“While
not all inconsistencies arise from deceit, studies have reliably established a link between consistency in testimony
and truth telling. And in general, deceitful witnesses have a harder time maintaining consistency under questioning
that builds upon their previous answers.”) (internal citations omitted).
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determination that better reflects the truth of the allegations.'??® While commenters contended
that some studies cast doubt on the effectiveness of cross-examination in eliciting accurate
information, many such studies focus on cross-examination of child victims as opposed to adult
victims'??” and in any event that literature has not persuaded U.S. legal systems to abandon
cross-examination, particularly with respect to adults, as the most effective — even if imperfect —
tool for pursuing reliable outcomes through exposure of inaccuracy or lack of candor on the part
of parties and witnesses.

The Department notes that to the extent that commenters correctly characterize research
as indicating that what decision-makers may interpret as signs of deception may in fact be signs
of stress, many commenters have pointed out that a grievance process is stressful for both
complainants and respondents, and therefore that concern exists for both parties. However, it

does not negate the value of cross-examination in bringing to light factors other than demeanor

that bear on credibility (such as plausibility and consistency). The final regulations require

1226 Id. at 158-59 (“Cross-examination highlights the errors of well-intentioned and deceptive witnesses alike.
Witnesses can neglect to explain their account fully or make mistakes. When a witness first testifies, her words are
‘a selective presentation of aspects of what the witness remembers, organized in a willful or at least a purposeful
manner.” Cross-examination breaks down carefully curated narratives: ‘[it] places in the hands of the cross-examiner
some of the means to show the gaps between the truth and the telling of it.” What witnesses think they know may in
fact be an illusion constructed by the unholy union between the human’s brain fallible nature and outside influences.
Probing questioning elicits details that did not appear in the witness’s first account. As the witness adds details, his
story may change or completely contradict original assertions. Each new detail or differing characterization
represents information the fact-finder would not have otherwise received. In so doing, adversarial questioning
exposes witness error, or at least the source of possible error. The shortcomings of perception and memory are
among the errors that remain hidden without cross-examination. Cross-examination reminds fact-finders that the
limitations of perception and memory affect the verisimilitude of all testimony. Without this reminder, fact-finders
may place undue weight on witness testimony.”) (internal citations omitted).

1227 Id. at 164-65 (“Experimental studies suggest that cross-examination can mislead witnesses and cause them to
change accurate answers to inaccurate answers. Admittedly, there are more studies documenting how cross-
examination negatively affects the accuracy of child-victims’ testimony, but the literature suggesting similar results
for adult victims continues to grow. A number of factors contribute to the likelihood that a witness will revise what
was at first accurate testimony. . . . Put simply, in many cases, ‘honest witnesses can be misled by cross-
examination.’”) (internal citations omitted).
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decision-makers to explain in writing the reasons for determinations regarding responsibility;!??

if a decision-maker inappropriately applies pre-existing assumptions that amount to bias in the
process of evaluating credibility, such bias may provide a basis for a party to appeal.'?* The
Department expects that decision-makers will be well-trained in how to serve impartially,

including how to avoid prejudgment of the facts at issue and avoid bias,'?*°

and the Department
notes that judging credibility is traditionally left in the hands of non-lawyers without specialized
training, in the form of jurors who serve as fact-finders in civil and criminal jury trials, because
assessing credibility based on factors such as witness demeanor, plausibility, and consistency are
functions of common sense rather than legal expertise.

The Department acknowledges that cross-examination may be emotionally difficult for
parties and witnesses, especially when the facts at issue concern sensitive, distressing incidents
involving sexual conduct. The Department recognizes that not every party or witness will wish to
participate, and that recipients have no ability to compel a party or witness to participate. The
final regulations protect every individual’s right to choose whether to participate by including §
106.71, which expressly forbids retaliating against any person for exercising rights under Title
IX including participation or refusal to participate in a Title IX proceeding. Further, §
106.45(b)(6)(1) includes language that directs a decision-maker to reach the determination
regarding responsibility based on the evidence remaining even if a party or witness refuses to

undergo cross-examination, so that even though the refusing party’s statement cannot be

considered, the decision-maker may reach a determination based on the remaining evidence so

1228 Section 106.45(b)(7).
1229 Section 106.45(b)(8).
1230 Section 106.45(b)(1)(iii).
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long as no inference is drawn based on the party or witness’s absence from the hearing or refusal
to answer cross-examination (or other) questions. Thus, even if a party chooses not to appear at
the hearing or answer cross-examination questions (whether out of concern about the party’s
position in a concurrent or potential civil lawsuit or criminal proceeding, or for any other
reason), the party’s mere absence from the hearing or refusal to answer questions does not affect
the determination regarding responsibility in the Title IX grievance process.

The Department acknowledges that in any situation where a complainant has alleged
sexual misconduct without the complainant’s consent, the possibility exists that the respondent
will contend that the sexual conduct was in fact consensual, and that cross-examination in those
situations might include questions concerning whether consent was present, resulting in
discomfort for complainants in such cases, including for complainants alleging male-on-male
sexual violence. However, where a sexual offense turns on the existence of consent and that
issue is contested, evidence of consent is relevant and each party’s advisor can respectfully ask
relevant cross-examination questions about the presence or absence of consent.

The Department disagrees that the cross-examination procedure described in §
106.45(b)(6)(1) contradicts the concept of impartiality of the § 106.45 grievance process.
Because these final regulations require each party’s advisor, and not the recipient (as the
investigator, decision-maker, or other recipient official), to conduct cross-examination, the
recipient remains impartial and neutral toward both parties throughout the entirety of the
grievance process. By contrast, the parties (through their advisors) are not impartial, are not
neutral, and are not objective. Rather, the parties involved in a formal complaint of sexual
harassment each have their own viewpoints, beliefs, interests, and desires about the outcome of

the grievance process and their participation in the process is for the purpose of furthering their
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own viewpoints. Cross-examination is conducted by the parties’ advisors, who have no
obligation to be neutral, while the recipient remains impartial and neutral with respect to both
parties by observing the parties’ respective advocacy of their own perspectives and interests and
reaching a determination regarding responsibility based on objective evaluation of the evidence.
Thus, the grievance process remains impartial, even though the parties and their advisors are, by
definition, not impartial.
Changes: The final regulations add language to § 106.45(b)(6)(i) stating that if a party or witness
does not submit to cross-examination at the hearing, the decision-maker must not rely on any
statement of that party or witness in reaching a determination regarding responsibility; provided,
however, that the decision-maker cannot draw any inference about the determination regarding
responsibility based solely on a party’s or witness’s absence from the hearing or refusal to
answer cross-examination or other questions. The final regulations also add § 106.71 prohibiting
retaliation and providing in relevant part that no recipient or other person may intimidate,
threaten, coerce, or discriminate against any individual for the purpose of interfering with any
right or privilege secured by title IX or part 106 of the Department’s regulations, or because the
individual has made a report or complaint, testified, assisted, or participated or refused to
participate in any manner in an investigation, proceeding, or hearing under this part.

Trauma Responses
Comments: Some commenters argued that cross-examination is inherently unfair for survivors
because any adversarial questioning may trigger a trauma response (manifesting as panic attacks,
flashbacks, painful memories, dissociation, or even suicidal ideation) and instead survivors must
be able to recount their experience in a non-stressful environment where they feel safe, without

the stress and pressure of cross-examination that can result in a survivor not being able to give a
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correct account of what happened or mixing up important facts that can affect the outcome of the
case. Commenters argued that trauma shapes memory patterns making details of sexual violence
difficult to remember, such that traditional cross-examination may lead to a mistaken conclusion
that a trauma victim is lying when in reality the victim is being truthful but is unable to recall or
answer questions about events in a detailed, linear, or consistent manner. Commenters argued
that cross-examination is designed to point out inconsistencies in a person’s testimony often by

1231 and neurobiological effects of trauma affect

asking confusing, complex, or leading questions,
the brain resulting in fragmented or blocked memories of details of the traumatic event.!?32
Commenters argued that counterintuitive responses to rape, sexual assault, and other
forms of sexual violence are common because trauma impacts the body and brain in ways that
impact a person’s affect, emotions, behaviors, and memory recall, such that these normal
responses to abnormal circumstances can seem perplexing to individuals untrained in sexual
violence dynamics and research about the neurobiology of trauma, leading people to unfairly
undermine a victim’s credibility. Commenters argued that research shows that trauma-informed

questioning results in potentially more valuable, reliable information than traditional cross-

examination.!?*> Commenters asserted that yelling at someone to recall a specific sequence of

1231 Commenters cited: Rachel Zajac & Paula Cannan, Cross-Examination of Sexual Assault Complainants: A

Developmental Comparison, 16 PSYCHIATRY, PSYCHOL. & L. (sup.1) 36 (2009).

1232 Many commenters cited to information regarding the impact of trauma, such as the data noted in the
“Commonly Cited Sources” subsection of the “General Support and Opposition” section of this preamble, in support
of arguments that cross-examination may trigger a trauma response and that trauma victims are often unable to recall
the traumatic events in a detailed, linear fashion. Commenters also cited: Substance Abuse and Mental Health
Services Administration, Center for Substance Abuse Treatment, Trauma-Informed Care in Behavioral Health
Services (2014); Massachusetts Advocates for Children: Trauma and Learning Policy Initiative, Helping
Traumatized Children Learn: Supportive School Environments for Children Traumatized by Family Violence
(2005).

1233 Commenters cited: Sara F. Dudley, Paved with Good Intentions: Title IX Campus Sexual Assault Proceedings
and the Creation of Admissible Victim Statements, 46 GOLDEN GATE UNIV. L. REV. 117 (2016).
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events they experienced under traumatic conditions decreases the accuracy of the recall
provided.

Commenters asserted that because rape is about power and control, giving a perpetrator
more power and control via cross-examination will only intimidate and hurt a victim more.'?3*
Commenters argued that while cross-examination is uncomfortable for most people, it can have
severe impacts on survivors’ mental health!'?** and therefore also on their academic performance.
One commenter argued that we would never require our military veterans suffering from PTSD
to return from war and sit in a room listening to exploding bombs, so why would we require a
rape victim to face interrogation in front of the source of their trauma immediately after the
trauma occurred?

Discussion: The Department understands commenters’ concerns that survivors of sexual
harassment may face trauma-related challenges to answering cross-examination questions about
the underlying allegations. The Department is aware that the neurobiology of trauma and the
impact of trauma on a survivor’s neurobiological functioning is a developing field of study with
application to the way in which investigators of sexual violence offenses interact with victims in
criminal justice systems and campus sexual misconduct proceedings. Under these final
regulations, recipients have discretion to include trauma-informed approaches in the training

provided to Title IX Coordinators, investigators, decision-makers, and persons who facilitate

informal resolutions so long as the training complies with the requirements of § 106.45(b)(1)(iii)

1234 Commenters cited: Ryan M. Walsh & Steven E. Bruce, The Relationships Between Perceived Levels of Control,
Psychological Distress, and Legal System Variables in a Sample of Sexual Assault Survivors, 17 VIOLENCE
AGAINST WOMEN 5 (2011).

1235 Commenters cited: Jacqueline M. Wheatcroft et al., Revictimizing the Victim? How Rape Victims Experience the
UK Legal System, 4 VICTIMS & OFFENDERS 3 (2009); Mark Littleton, “Sexual Harassment of Students by Faculty
Members,” in Encyclopedia of Law and Higher Education 411-12 (Charles J. Russo ed., 2010).
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and other requirements in § 106.45, and nothing in the final regulations impedes a recipient’s
ability to disseminate educational information about trauma to students and employees. As
attorneys and consultants with expertise in Title IX grievance proceedings have noted, trauma-
informed practices can be implemented as part of an impartial, unbiased system that does not
rely on sex stereotypes, but doing so requires taking care not to permit general information about
the neurobiology of trauma to lead Title IX personnel to apply generalizations to allegations in
specific cases.!?*® Because cross-examination occurs only after the recipient has conducted a
thorough investigation, trauma-informed questioning can occur by a recipient’s investigator
giving the parties opportunity to make statements under trauma-informed approaches prior to
being cross-examined by the opposing party’s advisor.

With respect to cross-examination, the Department notes that the final regulations do not
prevent a recipient from granting breaks during a live hearing to permit a party to recover from a
panic attack or flashback, nor do the final regulations require answers to cross-examinations to

be in linear or sequential formats. The final regulations do not require that any party, including a

1236 See, e.g., Jeffrey J. Nolan, Fair, Equitable Trauma-Informed Investigation Training (Holland & Knight updated
July 19, 2019) (white paper summarizing trauma-informed approaches to sexual misconduct investigations,
identifying scientific and media support and opposition to such approaches, and cautioning institutions to apply
trauma-informed approaches carefully to ensure impartial investigations); “Recommendations of the Post-SB 169
Working Group,” 3 (Nov. 14, 2018) (report by a task force convened by former Governor of California Jerry Brown
to make recommendations about how California institutions of higher education should address allegations of sexual
misconduct) (trauma-informed “approaches have different meanings in different contexts. Trauma-informed training
should be provided to investigators so they can avoid re-traumatizing complainants during the investigation. This is
distinct from a trauma-informed approach to evaluating the testimony of parties or witnesses. The use of trauma-
informed approaches to evaluating evidence can lead adjudicators to overlook significant inconsistencies on the part
of complainants in a manner that is incompatible with due process protections for the respondent. Investigators and
adjudicators should consider and balance noteworthy inconsistencies (rather than ignoring them altogether) and must
use approaches to trauma and memory that are well grounded in current scientific findings.”). Because of the lack of
a singular definition of “trauma-informed” approaches, and the variety of contexts that such approaches might be
applied, the Department does not mandate “trauma-informed” approaches but recipients have flexibility to employ
trauma-informed approaches so long as the recipient also complies with all requirements in these final regulations.
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complainant, must recall details with certain levels of specificity; rather, a party’s answers to
cross-examination questions can and should be evaluated by a decision-maker in context,
including taking into account that a party may experience stress while trying to answer questions.
Because decision-makers must be trained to serve impartially without prejudging the facts at
issue, the final regulations protect against a party being unfairly judged due to inability to
recount each specific detail of an incident in sequence, whether such inability is due to trauma,
the effects of drugs or alcohol, or simple fallibility of human memory. We have also revised §
106.45(b)(6)(1) in a manner that builds in a “pause” to the cross-examination process; before a
party or witness answers a cross-examination question, the decision-maker must determine if the
question is relevant. This helps ensure that content of cross-examination remains focused only on
relevant questions and that the pace of cross-examination does not place undue pressure on a
party or witness to answer immediately.

The Department reiterates that recipients retain the discretion to control the live hearing
environment to ensure that no party is “yelled” at or asked questions in an abusive or
intimidating manner. The Department further reiterates that cross-examination is as valuable a
tool for complainants to challenge a respondent’s version of events as it is for a respondent to
challenge a complainant’s narrative. Because cross-examination is conducted only through party
advisors, we believe that the cross-examination procedure helps to equalize power and control,
because both parties have equal opportunity to ask questions that advocate the party’s own
perspectives and beliefs about the underlying incident regardless of any power, control, or
authority differential that exists between the parties.

The Department agrees that cross-examination is likely an uncomfortable experience for

most people, including complainants and respondents; numerous commenters have informed the
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Department that navigating a grievance process as a complainant or as a respondent has caused
individuals to feel stressed, have difficulty focusing on academic performance, and feel anxious
and depressed. The final regulations offer both parties protection against feeling forced to
participate in a grievance process and equal procedural protections when an individual does
participate. To that end, the final regulations require recipients to offer complainants supportive
measures regardless of whether a formal complaint is filed'?*’ (and encourage supportive
measures for respondents as well),'?3® and where a party does participate in a grievance process
the party has the right to an advisor of choice.'?** Additionally, the final regulations add § 106.71
prohibiting retaliation and specifically protecting an individual’s right to participate or not
participate in a grievance process.

The Department appreciates a commenter’s analogy to a military veteran experiencing
PTSD; however, the we believe that § 106.45(b)(6)(i) anticipates the potential for re-
traumatization of sexual assault victims and mitigates such an effect by ensuring that a
complainant (or respondent) can request being in separate rooms for the entire live hearing
(including during cross-examination) so that the parties never have to face each other in person,
by leaving recipients flexibility to design rules (applied equally to both parties) that ensure that
no party is questioned in an abusive or intimidating manner, and by requiring the decision-maker
to determine the relevance of each cross-examination question before a party or witness answers.

Further, the Department notes that there is no statute of limitations setting a time frame for filing

1237 Section 106.44(a).

1238 Section 106.30 (defining “supportive measures” and expressly indicating that such individualized services may
be provided to complainants or respondents); § 106.45(b)(1)(ix) (requiring a recipient’s grievance process to
describe the range of supportive measures available to complainants and to respondents).

1239 Section 106.45(b)(5)(iv).
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a formal complaint,'?*° and that completing the investigation under § 106.45 requires a
reasonable amount of time (for example, the parties must be given an initial written notice of the
allegations, the recipient must gather evidence, give the parties ten days to review the evidence,
prepare an investigative report, and give the parties ten days to review the investigative
report)!?*!, and therefore it is unlikely that a complainant would ever be required to
“immediately” undergo cross-examination following a sexual assault covered by Title IX.
Changes: None.
Reliance on Rape Myths

Comments: Many commenters cited an article'?*> by Sarah Zydervelt et al., (herein, “Zydervelt
2016”) describing cross-examination of rape victims as often involving detailed, personal,
humiliating questions rooted in sex stereotypes and rape myths that tend to blame victims for
incidents of sexual violence.!*** Commenters argued that because cross-examination relies on
rape myths, requiring cross-examination contradicts § 106.45(b)(1)(iii) which forbids training
materials for Title IX personnel from relying on sex stereotypes.

Commenters argued that the Department’s insistence on cross-examination for rape

victims when victims of non-sexual crimes do not have to undergo cross-examination

1240 Section 106.30 (defining “formal complaint” and providing that a complainant must be “participating or
attempting to participate” in the recipient’s education program or activity at the time of filing a formal complaint).
Even a complainant who has graduated may, for instance, be “attempting to participate” in the recipient’s education
program or activity by, for example, desiring to apply to a graduate program with the recipient, or desiring to remain
involved alumni events and organizations.

41 F g, § 106.45(b)(2); § 106.45(b)(5)(i); § 106.45(b)(5)(vi); § 106.45(b)(5)(vii).

1242 Commenters cited: Sarah Zydervelt, et al., Lawyers’ Strategies for Cross-examining Rape Complainants: Have
we Moved Beyond the 1950s?, 57 BRITISH J. OF CRIMINOLOGY 3 (2016); Olivia Smith & Tina Skinner, How Rape
Myths Are Used and Challenged in Rape and Sexual Assault Trials, 26 SOCIAL & LEGAL STUDIES 4 (2017).

1243 Many commenters cited to information regarding negative impacts of sexual harassment and harmful effects of
institutional betrayal, such as the data noted in the “Impact Data” and “Commonly Cited Sources” subsections of the
“General Support and Opposition” section of this preamble, in support of arguments that cross-examination will
further reduce rates of reporting.
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demonstrates “rape exceptionalism,” an unfounded notion that sexual assault and rape are
different kinds of cases because rape victims lie more than victims of other crimes.!?**
Discussion: The study cited most often by commenters for the proposition that cross-examination
relies on questions rooted in sex stereotypes and rape myths, Zydervelt 2016, is a research study
in which the authors compared strategies and tactics employed by defense attorneys in criminal
trials in Australia and New Zealand during two time periods (from 1950-1959, and from 1996-
2011) to analyze whether the strategies and tactics differed in those time periods (the earlier time
period representing pre-legal reforms in the area of rape law, and the later time period
representing contemporary legal reforms such as defining rape to include marital rape,
eliminating the requirement of corroborating evidence and the requirement that the victim
showed physical resistance to the sexual attack, and imposing rape shield protections limiting
questions about a victim’s sexual history and sexual behavior).!?** Zydervelt 2016 identified four

strategies employed by defense attorneys to challenge a rape victim’s testimony: questions

designed to challenge plausibility, consistency, credibility, and reliability. Zydervelt 2016 further

1244 Commenters cited: Naomi Mann, Taming Title IX Tensions, 20 UNIV. PA. J. OF CONSTITUTIONAL L. 631, 666
(2018); Michelle Anderson, Campus Sexual Assault Adjudication and Resistance to Reform, 125 YALE L. J. 1940,
2000 (2016) (Title IX is a civil rights mechanism about institutional accountability for providing equal education);
id. at 1943, 1946-50 (the tendency to treat rape victims as distinct from other crime victims has roots in criminal
justice and civil litigation where rules have required victim testimony to be corroborated and victims have carried
extra burdens to show they resisted rape); ¢f. Donald Dripps, After Rape Law: Will the Turn to Consent Normalize
the Prosecution of Sexual Assault?, 41 AKRON L. REV. 957, 957 (2008) (“Rape is an exceptional area of law.”).
1245 Sarah Zydervelt et al., Lawyers’ Strategies for Cross-examining Rape Complainants: Have we Moved Beyond
the 1950s?, 57 BRITISH J. OF CRIMINOLOGY 3 (2016), at 2. Page numbers referenced in this section are to the version
of this article located at:
https://www researchgate net/profile/Sarah Zydervelt/publication/295084744 Lawyers%27 Strategies for Cross-
Examining Rape Complainants Have we Moved Beyond the 1950s/links/56135e4208ac95e8b6cb4ceb/Lawyers
-Strategies-for-Cross-Examining-Rape-Complainants-Have-we-Moved-Beyond-the-
1950s.pdf?origin=publication_detail, pp. 1-19.
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identified tactics used to further each of those four strategies;!'?*¢ for example, the most common
strategy identified in the study was challenging plausibility, and the most common tactic used in
that strategy involved questions about the complainant’s behavior immediately before or after the
alleged attack.'?*’

Zydervelt 2016 defined “rape myths” as “beliefs about rape that serve to deny, downplay
or justify sexually aggressive behavior that men commit against women” which “can be
descriptive, reflecting how people believe instances of sexual assault typically unfold, or they
can be prescriptive, reflecting beliefs about how a victim of sexual assault should react” and
further identified common rape myths as “the belief that victims invite sexual assault by the way
that they dress, their consumption of alcohol, their sexual history or their association with males
with whom they are not in a relationship; the belief that many women make false allegations of
rape; the belief that genuine assault would be reported to authorities immediately; and the belief
that victims would fight back—and therefore sustain injury or damage to clothing—during an
assault.”!?*® Zydervelt 2016 concluded that historically and contemporarily, defense attorneys
employ similar strategies and tactics when cross-examining rape victims in criminal trials, and

that rape victims still report cross-examination as a distressing and demeaning experience.'?*’

1246 Id. at 8-10. For the strategy of challenging plausibility, the study identified the following tactics used by defense
attorneys during cross-examination questions: defendant’s good character; lack of injury or clothing damage;
complainant’s behavior immediately before and after offense; lack of resistance; delayed report; continued
relationship. For the strategy of challenging credibility, the study identified the following tactics used by defense
attorneys during cross-examination questions: prior relationship with the defendant; sexual history; personal traits;
previous sexual assault complaint; ulterior motive. For the strategy of challenging reliability, the study identified the
following tactics used by defense attorneys during cross-examination questions: alcohol/drug intoxication; barriers
to perception; memory fallibility. For the strategy of challenging consistency, the study identified the following
tactics used by defense attorneys during cross-examination questions: inconsistency with complainant’s own
account, with defendant’s account, with another witness’s account, and with physical evidence.

1247 1d. at 11.

1248 Id. at 3-4 (internal quotation marks and citations omitted).

129 1d. at 15.
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Zydervelt 2016 concluded that leveraging rape myths was a common tactic when cross-
examining rape victims,'?*° for example, asking questions suggesting that willingly
accompanying a defendant alone to a room implied consent to a sexual act, or that a “real” victim
would not have returned to a party with a defendant if they had just been sexually assaulted.

The authors of Zydervelt 2016 opined in conclusion that the extent to which
misconceptions about rape shape cross-examination questions in rape cases likely reflects the
extent to which society adheres to particular beliefs about rape.'?*! The study’s authors also
noted that more research is required to assist policy makers to make informed decisions about

1252 and further surmised that because the strategies and tactics

how best to address these issues,
used in cross-examination during rape cases remained similar over time, investigators,
prosecutors, and advocates could preemptively assist rape victims who need to testify by better
preparing the victim to anticipate the kinds of questions that commonly arise during rape cross-
examinations.!?3

The Department understands commenters’ concerns that Zydervelt 2016 indicates that
misconceptions about rape and sexual assault victims permeate cross-examination strategies and

tactics in the criminal justice system. However, this study indicates that to the extent that

misconceptions or negative stereotypes about sexual assault affect cross-examination in rape

1250 Id

1251 Id. at 16-17 (“The root of the problem with cross-examination likely lies in the combative nature of
proceedings” where it is a defense lawyer’s job “to create reasonable doubt. . . . Perhaps, then, cross-examination
will not change until social beliefs about rape do. . . . Judges and juries are not imbued with a special ability to
determine the truth; instead, their rely on their understanding of human nature and common sense. . . . To the extent
that putting these myths in front of the jury has a good chance of creating reasonable doubt, it is likely that lawyers
will continue to use them.”) (internal citations omitted).

1252 1d. at 17.

123 1d. at 16.
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cases, the problem lies with societal beliefs about sexual assault and not with cross-examination
as a tool for resolving competing narratives in sexual assault cases. The final regulations require
recipients to ensure that decision-makers are well-trained in conducting a grievance process and
serving impartially, using materials that avoid sex stereotypes, and specifically on issues of
relevance including application of the rape shield protections in § 106.45(b)(6). Further, as noted
above, nothing in the final regulations precludes a recipient from including in that training
information about the impact of trauma on victims or other aspects of sexual violence dynamics,
so long as any such training promotes impartiality and avoidance of prejudgment of the facts at
issue, bias, conflicts of interest, and sex stereotypes. Thus, unlike a civil or criminal court
system, where jurors who act as fact-finders are not trained, the § 106.45 grievance process
requires recipients to use decision-makers who have been trained to avoid bias and sex
stereotypes and to focus proceedings on relevant questions and evidence, such that even if a
cross-examination question impermissibly relies on bias or sex stereotypes while attempting to
challenge a party’s plausibility, credibility, reliability, or consistency, it is the trained decision-
maker, and not the party advisor asking a question, who determines whether the question is
relevant and if it is relevant, then evaluates the question and any resulting testimony in order to
reach a determination regarding responsibility. For the same reasons, the Department disagrees
that cross-examination violates or contradicts § 106.45(b)(1)(iii), which forbids training
materials for Title IX personnel from relying on sex stereotypes; the latter provision serves
precisely to ensure that decision-makers do not allow sex stereotypes to influence the decision-
maker’s determination regarding responsibility.

The Department disagrees that the § 106.45 grievance process, including cross-

examination at live hearings in postsecondary institutions, reflects adherence to rape
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exceptionalism or any belief that women (or complainants generally) tend to lie about rape more
than other offenses. The Department believes that cross-examination as a tool for testing
competing narratives serves an important truth-seeking function in a variety of types of
misconduct allegations; these final regulations focus on the procedures designed to prescribe a
consistent framework for recipients’ handling of formal complaints of sexual harassment so that
a determination is likely to be accurate in each particular case, regardless of how infrequently
false allegations are made. The Department reiterates that cross-examination provides
complainants with the same opportunity through an advisor to question and expose
inconsistencies in the respondent’s testimony and to reveal any ulterior motives. In this manner,
cross-examination levels the playing field by giving a complainant as much procedural control as
a respondent, regardless of the fact that exertion of power and control is often a dynamic present
in perpetration of sexual assault.
Changes: None.

Cross-Examination as a Due Process Requirement
Comments: Commenters argued that cross-examination is not necessary because neither the
Constitution, nor other Federal law, requires cross-examination in school conduct
proceedings.'?>* Commenters characterized recent Sixth Circuit cases, holding that cross-

examination must be provided, as anomalous rather than indicative of a judicial trend favoring

1254 Commenters cited: Goss v. Lopez, 419 U.S. 565, 583 (1975) (holding that a ten-day suspension imposed on high
school students by a public school district required due process of law under the U.S. Constitution, including notice
and opportunity to be heard, but did not require opportunity to cross-examine witnesses); Mathews v. Eldridge, 424
U.S. 319 (1976); Dixon v. Ala. St. Bd. of Educ., 294 F.2d 150, 158 (5th Cir. 1961); Osteen v. Henley, 13 F.3d 221,
225 (7th Cir. 1993) (holding no violation of constitutional due process where college student was expelled without a
right of cross-examination); Fellheimer v. Middlebury Coll., 869 F. Supp. 238, 247 (D. Vt. 1994); Coplin v. Conejo
Valley Unified Sch. Dist., 903 F. Supp. 1377, 1383 (C.D. Cal. 1995).

1096

T & Memraiftiag Materials Page 1139



live cross-examination in college disciplinary proceedings.'*>> Commenters asserted that the
Department’s cross-examination requirement does not contain the limitations that the Sixth
Circuit delineated in Baum; namely, that cross-examination is required only for public colleges,
in situations where credibility is in dispute and material to the outcome, where potential
sanctions are suspension or expulsion, and where the burden on the university is minimal
because the university already holds hearings for some types of misconduct.

Commenters argued that Federal case law shows a split in how courts view cross-
examination in college disciplinary proceedings with the weight of Federal case law favoring
significant limits on cross-examination by requiring, at most, questioning through a panel or
submission of written questions rather than traditional, adversarial cross-examination, for both
public and private institutions.!>>¢ Commenters argued that colleges and universities should not

be required to ignore judicial precedent simply because the Department currently finds a recent

1255 Commenters cited: Joanna L. Grossman & Deborah L. Brake, 4 Sharp Backward Turn: Department of
Education Proposes to Protect Schools, Not Students, in Cases of Sexual Violence, VERDICT (Nov. 29, 2018)
(arguing that Doe v. Baum, 903 F.3d 575 (6th Cir. 2018) is anomalous); William J. Migler, Comment: An Accused
Student’s Right to Cross-Examination in University Sexual Assault Adjudicatory Proceedings, 20 CHAP. L. REV.
357,380 (2017) (“Lower federal courts and state courts have applied both Goss and Eldridge (or similar reasoning
behind these cases) to the question of whether cross-examination is a due process requirement in university
disciplinary proceedings, resulting in a split amongst the jurisdictions. Among the states that have directly decided
on the issue, courts in eleven states have held that an accused student has the right to some form of cross-
examination of witnesses. Likewise, the Ninth Circuit and district courts in the First, Second, Third, and Eighth
Circuits have held accused students have the right to some form of cross-examination. Conversely, courts in sixteen
states, the First, Second, Fourth, Fifth, Sixth, Tenth, and Eleventh Circuits, and district courts in the Seventh and
Eighth Circuits, have found that cross-examination is not required to protect a student’s Due Process rights in a
disciplinary proceeding.”) (internal citations omitted); cf: Doe v. Baum, 903 F.3d 575 (6th Cir. 2018).
1256 Commenters cited: Sara O’Toole, Campus Sexual Assault Adjudication, Student Due Process, and a Bar on
Direct Cross-Examination, 79 UNIV. OF PITT. L. REV. 511 (2018) (examining due process cases law in educational
settings and arguing that parties directing questions to each other through a hearing panel is constitutionally
sufficient); commenters also cited, e.g., Dixon v. Ala. St. Bd. of Educ., 294 F.2d 150, 159 (5th Cir. 1961); Winnick v.
Manning, 460 F.2d 545, 549 (2d Cir.1972); Boykins v. Fairfield Bd. of Edu., 492 F.2d 697, 701 (5th Cir. 1974);
Nash v. Auburn Univ., 812 F.2d 655, 664 (11th Cir. 1987); Gorman v. Univ. of Rhode Island, 837 F.2d 7, 16 (1st Cir.
1988); Donohue v. Baker, 976 F. Supp. 136, 147 (N.D.N.Y. 1997); Schaer v. Brandeis Univ., 432 Mass. 474, 482
(2000).
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two-to-one decision from the Sixth Circuit (i.e., Baum) more persuasive than the many other
Federal court decisions that do not require live cross-examination as part of constitutional due
process or fundamental fairness, and that principles of federalism, administrative law, and
general rule of law demand that the Department refrain from overreaching by imposing this
requirement.

Several commenters argued that regardless of how cross-examination is viewed under a
constitutional right to due process, private colleges and universities owe contractual obligations
to their students and employees, not constitutional ones, and requiring live hearings and cross-
examination marks a substantial governmental intrusion into the relationship between private
institutions and their students. Several commenters asserted that private institutions should
remain free to craft their own adjudication rules so long as such rules are fair and equitable.

Commenters argued that unless lawmakers specifically direct universities to grant cross-

1257 such elevated

examination rights, or the right to counsel, in civil or administrative hearings,
procedures cannot be expected of universities.

Commenters argued that cross-examination by skilled defense counsel is the most
aggressive means of testing a witness’s credibility and, by requiring this, the proposed rules seem
based on a premise that a complainant’s credibility is highly suspect. Commenters asserted that
because a university Title IX grievance process is neither a civil lawsuit (where a plaintiff seeks

money damages against the defendant) or a criminal trial (where a criminal defendant faces loss

of liberty), the highest degree of credibility-testing is neither necessary nor reasonable.

1257 Commenters cited: North Carolina Gen. Stat. § 116-40.11 (student’s right to be represented by counsel, at
student’s expense, in campus disciplinary hearings); Mass. Gen. c.71 § 37H-3/4 (student facing expulsion or
suspension longer than ten days for bullying has right to cross-examination and right to counsel).
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Commenters argued that State laws restricting Sixth Amendment rights to confront accusers can
be constitutionally permissible due to policy concerns for protecting sexual assault victims from

suffering further psychological harms,'>*®

and thus similar or greater restrictions can be part of a
noncriminal proceeding like a Title IX process.

Commenters argued that fairness, including testing credibility, can be fully achieved
without live, adversarial cross-examination, through questioning by a neutral college

1259

administrator, =~ referred to by some commenters as “indirect cross-examination.” Commenters

similarly argued that allowing parties to submit questions to be asked by a hearing officer or

1260 3 practice

panel is sufficiently reliable without causing trauma to any involved party,
commenters asserted should be adopted from the withdrawn 2011 Dear Colleague Letter.
Commenters asserted that this method allows the parties and decision-maker to hear parties and
witnesses answer questions in “real time” but without the adversarial purpose and tone of cross-
examination. Commenters asserted a similar version of this practice, used by Harvard Law
School and endorsed by the American Bar Association Criminal Justice Section, and by the

University of California Post SB 169 Working Group, should be called “submitted questions”

instead of “cross-examination” and would invite both parties to submit questions to the presiding

1258 Commenters cited: Linda Mohammadian, Sexual Assault Victims v. Pro Se Defendants, 22 CORNELL J. OF L. &
PUB. POL’Y 491 (2012) (arguing that a Washington State law providing that sexual assault victims in criminal trials
may receive court-appointed “standby” counsel and use closed-circuit television to testify is constitutionally
adequate under Sixth Amendment case law).

1259 Commenters cited: Sara O’Toole, Campus Sexual Assault Adjudication, Student Due Process, and a Bar On
Direct Cross-Examination, 79 UNIV. OF PITT. L. REV. 511, 511-14 (2018) (review of relevant case law demonstrates
that live cross-examination is not a due process requirement in the university setting and questioning through a
hearing panel is constitutionally sufficient) (finding “the appropriate balance” between rights for complainants and
for accused students “is essential to the goal of creating a more equal and safe educational environment, as moving
too far in one direction may lead to a detrimental backlash and thus prevent effective solutions”).

1260 Commenters cited: The Association of Title IX Administrators (ATIXA), The 7 Deadly Sins of Title IX
Investigations: The 2016 White Paper (2016).
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decision-maker who must then ask all the questions unless the questions are irrelevant, excluded
by a rule clearly adopted in advance, harassing, or duplicative.

Commenters argued that indirect cross-examination, or submitted questions, is sufficient
to meet constitutional due process requirements under the Supreme Court’s Mathews v. Eldridge
balancing test'?®! and avoids risks inherent to cross-examination in an educational rather than
courtroom setting, namely, that outside a courtroom lawyers or other advisors could engage in
hurtful, harmful techniques that may impede educational access for the parties. Commenters
argued that a trained fact-finder listening to party advisors ask questions and introduce evidence
is a reactionary approach and a proactive approach is preferable, whereby the trained decision-
maker elicits appropriate, relevant information from the parties and witnesses. Commenters
argued that most postsecondary institutions currently use a trauma-informed method of

1262 and that such practices

questioning such as indirect cross-examination or submitted questions,
have been upheld by nearly all Federal court decisions considering them.

Commenters argued that because credibility is determined by the decision-maker, and not
by parties or witnesses, there should be no right for parties to directly question the other party or

witnesses. Commenters stated that if the Department’s assumption that live cross-examination is

better than submission of questions through a neutral hearing officer rests on concern that the

1261 Commenters cited: Mathews v. Eldridge, 424 U.S. 319, 321 (1976) (setting forth a three-part balancing test for
evaluating the sufficiency of due process procedures — the private interest being affected, the risk of erroneous
deprivation of that interest through the procedures at issue, and the government’s interest, including financial and
administrative burden that additional procedures would entail).

1262 Commenters cited: Tamara Rice Lave, 4 Critical Look at How Top Colleges and Universities are Adjudicating
Sexual Assault, 71 UNIV. OF MiAMI L. REV. 377, 396 (2017) (survey of 35 highly-ranked colleges and universities
determined that only six percent of surveyed institutions permitted traditional cross-examination, while 50 percent
permitted questioning through the hearing panel and 30 percent did not allow a respondent to ask questions of the
complainant in any capacity).

1100

T & Memraiftiag Materials Page 1143



hearing officer might unfairly refuse to ask a party’s questions, the proposed rules address that
concern by requiring the decision-maker to explain the reasons for exclusion of any questions, so
live cross-examination is not a necessity on that basis. One commenter argued that although
cross-examination may be the greatest legal engine ever invented for discovery of truth, engines
come in different shapes and sizes for a reason, and the effective, appropriate version of the
engine of cross-examination in the Title IX context is questioning by neutral hearing officers.
Some commenters proposed that the decision-maker act as a liaison between the parties,
such that each party’s advisor would ask a question one at a time, live and in full hearing of the
other party, and the decision-maker would then decide whether the other party should or should
not answer the question; commenters asserted that this version of live cross-examination would
better filter out abusive, irrelevant questions while preserving the opportunity of party advisors to
ask the cross-examination questions. Commenters argued that some States such as New York
have better embodied the settled state of the law by requiring a fair campus adjudicatory process
that does not include cross-examination. Commenters asserted that the final regulations should
follow the process used by the U.S. Senate during the confirmation hearings for the Honorable
Brett Kavanaugh, Associate Justice, Supreme Court of the United States, which process was
described by commenters as disallowing any interaction between the accuser and accused, while
conducting questioning of each party separately by the Senators and a designated neutral
questioner.
Discussion: The Department acknowledges that the Supreme Court has not ruled on what
procedures satisfy due process of law under the U.S. Constitution in the specific context of a
Title IX sexual harassment grievance process held by a postsecondary institution, and that

Federal appellate courts that have considered this particular issue in recent years have taken
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different approaches. The Department, as an agency of the Federal government, is subject to the
U.S. Constitution, including the Fifth Amendment, and cannot interpret Title IX to compel a
recipient, whether public or private, to deprive a person of due process rights.!?%* Procedural due
process requires, at a minimum, notice and a meaningful opportunity to be heard.'?%* Due
process “‘is flexible and calls for such procedural protections as the particular situation
demands.’”!265 “The fundamental requirement of due process is the opportunity to be heard ‘at a
meaningful time and in a meaningful manner.’”!26¢

The Department has determined that the procedures contained in § 106.45 of these final
regulations best achieve the purposes of (1) effectuating Title IX’s non-discrimination mandate
by ensuring fair, reliable outcomes viewed as legitimate in resolution of formal complaints of
sexual harassment so that victims receive remedies, (2) reducing and preventing sex bias from
affecting outcomes, and (3) ensuring that Title IX regulations are consistent with constitutional
due process and fundamental fairness. The procedures in § 106.45 are consistent with
constitutional requirements and best serve the foregoing purposes, including the right for both
parties to meaningfully be heard by advocating for their own narratives regarding the allegations
in a formal complaint of sexual harassment. In recognition that what is a meaningful opportunity
to be heard may depend on particular circumstances, the final regulations apply different

procedures in different contexts; for example, where an emergency situation presents a threat to

physical health or safety, § 106.44(c) permits emergency removal with an opportunity to be

1263 F.g., Peterson v. City of Greenville, 373 U.S. 244 (1963); Truax v. Raich, 239 U.S. 33, 38 (1915).

1264 Goss v. Lopez, 419 U.S. 565, 580 (1975) (“At the very minimum, therefore, students facing suspension and the
consequent interference with a protected property interest must be given some kind of notice and afforded some kind
of hearing.”); Mathews v. Eldridge, 424 U.S. 319, 333 (1976).

1265 Id. at 334 (quoting Morrissey v. Brewer, 408 U.S. 471, 481 (1972)).

1266 Id. at 333 (quoting Armstrong v. Manzo, 380 U.S. 545, 552 (1965)).
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heard that occurs after removal. Where a grievance process is initiated to adjudicate the
respondent’s responsibility for sexual harassment, a live hearing with cross-examination is
required in the postsecondary context but not in elementary and secondary schools. These
differences appropriately acknowledge that different types of process may be required in
different circumstances while prescribing a consistent framework in similar circumstances so
that Title IX as a Federal civil rights law protects every person in an education program or
activity.

As commenters supportive of cross-examination pointed out, and as commenters opposed
to cross-examination acknowledge, the Sixth Circuit has held that cross-examination, at least
conducted through a party’s advisor, is necessary to satistfy due process in sexual misconduct
cases that turn on party credibility. “Due process requires cross-examination in circumstances
like these because it is the greatest legal engine ever invented for uncovering the truth.”'?” The
Sixth Circuit reasoned, “Cross-examination is essential in cases like Doe’s because it does more
than uncover inconsistencies — it takes aim at credibility like no other procedural device.”!?*® The
Sixth Circuit in Baum disagreed with the institution’s argument that written statements could
substitute for cross-examination, explaining that “[w]ithout the back-and-forth of adversarial
questioning, the accused cannot probe the witness’s story to test her memory, intelligence, or
potential ulterior motives. . . . Nor can the fact-finder observe the witness’s demeanor under that
questioning. . . . For that reason, written statements cannot substitute for cross-examination. . . .

Instead, the university must allow for some form of /ive questioning in front of the fact-finder,”

1267 Doe v. Baum, 903 F.3d 575, 581 (6th Cir. 2018) (internal quotation marks and citations omitted).
1268 Jd. at 582 (internal quotation marks and citations omitted) (emphasis in original); Doe v. Univ. of Cincinnati, 872
F.3d 393, 401 (6th Cir. 2017) (“Few procedures safeguard accuracy better than adversarial questioning.”).
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though this requirement can be facilitated through modern technology, for example by allowing a
witness to be questioned via Skype.'?%° The Sixth Circuit carefully distinguished this cross-
examination requirement from the Sixth Amendment right of a criminal defendant to confront
witnesses, reasoning that administrative proceedings need not contain the same protections
accorded to the accused in criminal proceedings.!?’® The Sixth Circuit further reasoned that
“[u]niversities have a legitimate interest in avoiding procedures that may subject an alleged
victim to further harm or harassment . . . [but] the answer is not to deny cross-examination
altogether. Instead, the university could allow the accused student’s agent to conduct cross-
examination on his behalf. After all, an individual aligned with the accused student can
accomplish the benefits of cross-examination — its adversarial nature and the opportunity for
follow-up — without subjecting the accuser to the emotional trauma of directly confronting her
alleged attacker.”!?"!

The Department agrees with the Sixth Circuit’s reasoning that a Title IX grievance
process should strike an appropriate balance between avoiding retraumatizing procedures, and
ensuring both parties have the right to question each other in a manner that captures the real-
time, adversarial benefits of cross-examination to a truth-seeking process. Section
106.45(b)(6)(1) follows the Sixth Circuit’s reasoning by requiring recipients to give both parties
opportunity for cross-examination, allowing either party to request that cross-examination (and

the entire live hearing) be conducted with the parties in separate rooms, ensuring that only party

advisors conduct cross-examination and expressly forbidding personal confrontation between

1269 Baum, 903 F.3d at 582-83 (internal citations omitted) (emphasis in original).
1270 See id. at 583.
1271 Id
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parties, and requiring the decision-maker to determine the relevance of a cross-examination
question before a party or witness answers.

Commenters correctly note that the Sixth Circuit’s rationale in Baum rested on certain
limitations or circumstances that justified requiring cross-examination: the Baum opinion was in
the context of a public university that owes constitutional due process of law to students and
employees; cross-examination is of greatest benefit where a sexual misconduct case turns on
credibility and involves serious consequences; and a university that already provided hearings for
other types of misconduct could not argue that it faced more than a minimal burden to provide a
live hearing for sexual misconduct cases. As explained in the “Role of Due Process in the
Grievance Process” section of this preamble, the Department understands that some recipients
are public institutions that owe constitutional protections to students and employees while other
recipients are private institutions that do not owe constitutional protections. However, consistent
application of a grievance process to accurately resolve allegations of sexual harassment under
Title IX is as important in private institutions as public ones, and the Department therefore
adopts a § 106.45 grievance process that results in fair, reliable outcomes in all postsecondary
institutions with procedures that, while likely to satisfy constitutional due process requirements,
remain independent of constitutional requirements.

The Department notes that while commenters are correct that not every formal complaint
of sexual harassment subject to § 106.45 turns on party or witness credibility, other commenters
noted that most of these complaints do involve plausible, competing narratives of the alleged

incident, making party participation in the process vital for a thorough evaluation of the
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available, relevant evidence.!?’? The final regulations revise § 106.45(b)(6)(i) to clarify that
where a party or witness does not appear at a live hearing or refuses to answer cross-examination
questions, the decision-maker must disregard statements of that party or witness but must reach a
determination without drawing any inferences about the determination regarding responsibility
based on the party or witness’s failure or refusal to appear or answer questions. Thus, for
example, where a complainant refuses to answer cross-examination questions but video evidence
exists showing the underlying incident, a decision-maker may still consider the available
evidence and make a determination. The Department thus disagrees with commenters who
argued that the proposed rules force a party to undergo cross-examination even where the case
does not turn on credibility; if the case does not depend on party’s or witness’s statements but
rather on other evidence (e.g., video evidence that does not consist of “statements” or to the
extent that the video contains non-statement evidence) the decision-maker can still consider that
other evidence and reach a determination, and must do so without drawing any inference about
the determination based on lack of party or witness testimony. This result thus comports with the
Sixth Circuit’s rationale in Baum that cross-examination is most needed in cases that involve the

need to evaluate credibility of parties as opposed to evaluation of non-statement evidence.!?”?

1272 See H. Hunter Bruton, Cross-Examination, College Sexual-Assault Adjudications, and the Opportunity for
Tuning up the Greatest Legal Engine Ever Invented, 27 CORNELL J. OF L. & PUB. POL’Y, 145, 180-81 (2017)
(“Participation in these cases becomes all the more necessary because the hearing’s resolution often depends on
weighing the victim’s credibility against the accused’s credibility. In the vast majority of cases, no one else
witnesses the act and no other evidence exists.”) (internal citations omitted).

1273 See Baum, 903 F.3d at 583-84 (despite the university’s contention that prior Sixth Circuit precedent, in Univ. of
Cincinnati, 872 F.3d at 395, 402, meant that a respondent is not entitled to cross-examination where the university’s
decision did not depend entirely on a credibility contest between Roe and Doe, the Baum Court clarified that
University of Cincinnati merely held that cross-examination was unnecessary when the university’s decision did not
rely on any testimonial evidence at all but that case, and Baum, stand for the proposition that if “credibility is in
dispute and material to the outcome, due process requires cross-examination.”); § 106.45(b)(6)(i) is consistent with
this Baum holding inasmuch as the provision bars reliance on statements from witnesses who do not submit to cross-
examination, leaving a decision-maker able to consider non-statement evidence that may exist in a particular case.
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Furthermore, § 106.45(b)(9) permits recipients to facilitate informal resolution processes (thus
avoiding the need to hold a live hearing with cross-examination), which may be particularly
desirable by the parties and the recipient in situations where the facts about the underlying
incident are not contested by the parties and thus resolution does not turn on resolving competing
factual narratives.

With respect to the other limitations commenters asserted that the Sixth Circuit noted in
its rationale requiring cross-examination (i.e., that it is a procedure justified where serious
consequences such as suspension or expulsion are at issue, and where the burden on a university
is minimal), the Department notes that the Baum Court did not rest its rationale on situations
where only suspension or expulsion was at issue, but rather the Sixth Circuit observed that
“[bleing labeled a sex offender by a university has both an immediate and lasting impact on a
student’s life” whereby the student “may be forced to withdraw from his classes and move out of
his university housing. His personal relationships might suffer. . . . And he could face difficulty
obtaining educational and employment opportunities down the road, especially if he is
expelled.”'?’* The Sixth Circuit thus recognized the high stakes involved with sexual misconduct
allegations regardless of whether the sanction is expulsion. Further, the Department doubts that
recipients are likely to determine that the type of conduct captured under the § 106.30 definition
of sexual harassment would not potentially warrant suspension or expulsion. Additionally, the
final regulations revise § 106.45(b)(6)(i) to permit a recipient to hold live hearings virtually,
using technology, to ameliorate the administrative burden on colleges and universities that do not

already conduct hearings for any type of misconduct allegation.

1274 Baum, 903 F.3d at 582 (internal citations omitted) (emphasis added).
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The Department is aware that after the public comment period on the NPRM closed, the
First Circuit decided a Title IX sexual misconduct case in which the First Circuit disagreed with
the Sixth Circuit’s holding regarding cross-examination.'?”> In Haidak, the First Circuit held that
a university could satisfy due process requirements by using an inquisitorial rather than
adversarial method of cross-examination, by having a neutral school official pose probing
questions of parties and witnesses in real-time, designed to ferret out the truth about the
allegations at issue.!?’® The First Circuit reasoned that “[cJonsiderable anecdotal experience
suggests that cross-examination in the hands of an experienced trial lawyer is an effective tool”
but cross-examination performed by the respondent personally might devolve into acrimony”
rather than a truth-seeking tool that reduces the risk of erroneous outcomes, while cross-
examination conducted by lawyers risks university proceedings mimicking court trials.'?’” Also

1278 under

after the public comment period on the NPRM closed, the First Circuit decided a case
Massachusetts State law involving discipline of a student by a private college for sexual
misconduct, in which the student argued that failure of the recipient to provide any form of “real-
time” cross-examination violated the recipient’s contractual obligation of “basic fairness” but the
First Circuit held that the private college owed no constitutional due process to the student and

that State law did not require any form of real-time cross-examination as part of contractual basic

fairness.'?” As noted elsewhere throughout this preamble, while private colleges do not owe

1275 Haidak v. Univ. of Mass.-Amherst, 933 F.3d 56, 68-70 (1st Cir. 2019) (“[D]ue process in the university
disciplinary setting requires some opportunity for real-time cross-examination, even if only through a hearing
panel.”).

1276 Id. at 69-70.

1277 1d

1278 Doe v. Trustees of Boston Coll., 942 F.3d 527 (1st Cir. 2019).

1279 14

1108

T & Memraiftiag Materials Page 1151



constitutional protections to students or employees, the Department is obligated to interpret Title
IX consistent with constitutional guarantees, including the Fifth and Fourteenth Amendment
guarantees of due process of law, and the Department believes that § 106.45(b)(6)(1) comports
with constitutional due process and notions of fundamental fairness while effectuating the non-
discrimination mandate of Title IX, even if State laws or a recipient’s contract with its students
would not impose the same requirements on private colleges.

The Department understands the concerns expressed by commenters, and echoed in the
reasoning of the First Circuit in Haidak, that cross-examination conducted personally by students
may not effectively contribute to the truth-seeking purpose of a live hearing. Thus, the
Department has crafted § 106.45(b)(6)(1) to require postsecondary institution recipients to
provide parties with an advisor for the purpose of conducting cross-examination, if a party does
not have an advisor of choice at the hearing. This provision avoids the possibility of self-
representation where a party personally conducts cross-examination of the opposing party and
witnesses, and as commenters supporting cross-examination pointed out, this provision ensures
that advisors conducting cross-examination will be either professionals (e.g., attorneys or
experienced advocates) or at least adults capable of understanding the purpose and scope of
cross-examination. Although no Federal circuit court has interpreted constitutional due process
to require recipients to provide counsel to parties in a disciplinary proceeding, the Department
has the authority to effectuate the purposes of Title IX by prescribing administrative
requirements even when those requirements do not purport to represent a definition of
discrimination under the Title IX statute. The Department has determined that requiring
postsecondary institutions to provide advisors to parties for the purpose of conducting cross-

examination best serves Title IX’s non-discrimination mandate by ensuring that adversarial
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cross-examination occurs, thereby ferreting out the truth of sexual harassment allegations, while
protecting sexual harassment victims from personal confrontation with a perpetrator. At the same
time, these final regulations expressly state that no party’s advisor of choice, and no advisor
provided to a party by a recipient, needs to be an attorney, furthering the Department’s intent that
the § 106.45 grievance process is suitable for implementation in an educational institution
without trying to mimic a court trial.

The Department agrees with commenters that Federal case law is split on the specific
issue of whether constitutional due process, or basic fairness under a contract theory between a
private college and student, requires live cross-examination in sexual misconduct proceedings.
The Department disagrees that § 106.45(b)(6)(1) represents overreach, violations of federalism,
administrative law, or rule of law, and contends instead that the final regulations prescribe a
grievance process carefully tailored to be no more prescriptive than necessary to (1) be consistent
with constitutional due process and fundamental fairness, even if § 106.45 includes procedures
that exceed minimal guarantees, and (2) address the challenges inherent in resolving sexual
harassment allegations so that recipients are effectively held responsible for redressing sex
discrimination in the form of sexual harassment in recipients’ education programs or activities.
As noted elsewhere in this preamble, when a recipient draws conclusions about whether sexual
harassment occurred in its education program or activity, the recipient is not merely making an
internal, private decision about its own affairs; rather, the recipient is making determinations that
implicate the recipient’s obligation to comply with a Federal civil rights law that requires a
recipient to operate education programs or activities free from sex discrimination. The
Department therefore has regulatory authority to prescribe a framework for consistent, reliable

determinations regarding responsibility for sexual harassment under Title IX.
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The Department appreciates that some State laws already require universities to grant
cross-examination rights in administrative hearings that apply to students or employees, but the
Department disagrees that a university may be required to utilize the cross-examination
procedure only if a State law has specifically directed that result. The fact that some States
already require public universities to allow cross-examination demonstrates that the concept is
familiar to many recipients. The Department is regulating only as far as necessary to enforce the
Federal civil rights law at issue; the final regulations govern only student and employee
misconduct that constitutes sex discrimination in the form of sexual harassment under Title IX,
and does not purport to require postsecondary institutions to utilize cross-examination in non-
Title IX matters. The procedures in § 106.45 are consistent with constitutional requirements and
best further the purposes of Title IX, including the right for both parties to meaningfully be heard
by advocating for the party’s own narratives regarding the allegations in a formal complaint of
sexual harassment.

A cross-examination procedure does not imply that the credibility of sexual assault
complainants is particularly suspect; rather, wherever allegations of serious misconduct involve
contested facts, cross-examination is one of the time-tested procedural devices recognized
throughout the U.S. legal system as effective in reaching accurate determinations resolving
competing versions of events. The Department notes that § 106.45(b)(6)(1) grants the right of
cross-examination equally to complainants and respondents, and cross-examination is as useful
and powerful a truth-seeking tool for a complainant’s benefit as for a respondent, so that a
complainant may direct the decision-maker’s attention to implausibility, inconsistency,
unreliability, ulterior motives, and lack of credibility in the respondent’s statements. While the

purpose of the Sixth Amendment’s right to confront accusers via cross-examination in a criminal
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proceeding may be to protect the criminal defendant from deprivation of liberty unless guilt is
certain beyond a reasonable doubt,'?*° the Department recognizes, and the final regulations
reflect, that the purpose of a Title IX grievance process differs from that of a criminal
proceeding. Under § 106.45, cross-examination is not for the protection only of respondents, but
is rather a device for the benefit of the recipient and both parties, by assisting the decision-maker
in reaching a factually accurate determination regarding responsibility so that deprivations of a
Federal civil right may be appropriately remedied.

The Department disagrees with commenters who argued that indirect cross-examination
conducted by a neutral college administrator, or a submitted questions procedure, which is
permissible for elementary and secondary schools under these final regulations,'?®! can
adequately ensure a fair process and reliable outcome in postsecondary institutions. Whether or
not such a practice would meet constitutional due process requirements, the Department believes
that § 106.45 appropriately and reasonably balances the truth-seeking function of live, real-time,
adversarial cross-examination in the postsecondary institution context with protections against
personal confrontation between the parties. Thus, regardless of whether the provisions in §

106.45(b)(6)(1) are required under constitutional due process of law, the Department believes that

these procedures meet or exceed the due process required under Mathews, '?*> and the Department

1280 £ o Niki Kuckes, Civil Due Process, Criminal Due Process, 25 YALE L. & POL’Y REV. 1, 14 (2006) (“The
body of criminal due process precedents is highly protective of defendants in many regards.”).

1281 Section 106.45(b)(6)(ii) (expressly providing that recipients that are not postsecondary institutions need not hold
a hearing (live or otherwise) but must provide the parties equal opportunity to submit written questions to be asked
of the other party and witnesses).

1282 Mathews v. Eldridge, 424 U.S. 319, 321 (1976) (setting forth a three-part balancing test for evaluating the
sufficiency of due process procedures — the private interest being affected, the risk of erroneous deprivation of that
interest through the procedures at issue, and the government’s interest, including financial and administrative burden
that additional procedures would entail).
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is exercising its regulatory authority under Title IX to adopt measures that the Department has
determined best effectuate the purpose of Title IX.!?®* The § 106.45 grievance process requires
recipients to remain neutral and impartial throughout the grievance process, including during
investigation and adjudication. To require a recipient to step into the shoes of an advocate by
asking each party cross-examination questions designed to challenge that party’s plausibility,
credibility, reliability, motives, and consistency would place the recipient in the untenable

position of acting partially (rather than impartially) toward the parties,!?%*

or else failing to fully
probe the parties’ statements for flaws that reflect on the veracity of the party’s statements. The
Department does not believe that it is acceptable or necessary to place recipients in such a
position, because as the Sixth Circuit has outlined, there is an alternative approach that balances
the need for adversarial testing of testimony with protection against personal confrontation
between the parties. Therefore, § 106.45(b)(6)(i) respects and reinforces the impartiality of the
recipient by requiring adversarial questioning to be conducted by party advisors (who by
definition need not be impartial because their role is to assist one party and not the other).
Precisely because the recipient must provide a neutral, impartial decision-maker, the function of

adversarial questioning must be undertaken by persons who owe no duty of impartiality to the

parties. Rather, the impartial decision-maker benefits from observing the questions and answers

1283 Cannon v. Univ. of Chicago, 441 U.S. 677, 704 (1979) (noting that the primary congressional purposes behind
Title IX were “to avoid the use of Federal resources to support discriminatory practices” and to “provide individual
citizens effective protection against those practices.”); see also Gebser, 524 U.S. at 291-92 (refusing to allow
plaintiff to pursue a claim under Title IX based on the school’s failure to comply with the Department’s regulatory
requirement to adopt and publish prompt and equitable grievance procedures, stating “And in any event, the failure
to promulgate a grievance procedure does not itself constitute ‘discrimination’ under Title IX. Of course, the
Department of Education could enforce the requirement administratively: Agencies generally have authority to
promulgate and enforce requirements that effectuate the statute’s non-discrimination mandate, 20 U.S.C. 1682, even
if those requirements do not purport to represent a definition of discrimination under the statute.”).

1284 Doe v. Miami Univ., 882 F.3d 579, 601 (6th Cir. 2018) (“School officials responsible for deciding to exclude a
student from school must be impartial.””) (internal quotation marks and citation omitted).
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of each party and witness posed by a party’s advisor advocating for that party’s particular
interests in the case. The Department believes that § 106.45(b)(6)(1) prescribes an approach that
is both proactive and reactive, for the benefit of the recipient and both parties; that is, the
decision-maker has the right and responsibility to ask questions and elicit information from
parties and witnesses on the decision-maker’s own initiative to aid the decision-maker in
obtaining relevant evidence both inculpatory and exculpatory, and the parties also have equal
rights to present evidence in front of the decision-maker so the decision-maker has the benefit of
perceiving each party’s unique perspectives about the evidence.

The Department notes, with respect to commenters’ arguments in favor of the Harvard
Law School’s submitted questions model, that a decision-maker must exclude irrelevant
questions, and nothing in the final regulations precludes a recipient from adopting and enforcing
(so long as it is applied clearly, consistently, and equally to the parties'?®) a rule that deems
duplicative questions to be irrelevant, or to impose rules of decorum that require questions to be
asked in a respectful manner; however, any such rules adopted by a recipient must ensure that all
relevant questions and evidence are admitted and considered (though varying weight or
credibility may of course be given to particular evidence by the decision-maker). Thus, for
example, where the substance of a question is relevant, but the manner in which an advisor
attempts to ask the question is harassing, intimidating, or abusive (for example, the advisor yells,

screams, or physically “leans in” to the witness’s personal space), the recipient may

1285 The introductory sentence to § 106.45(b) provides that any rules a recipient adopts to use in the grievance
process, other than those necessary to comply with § 106.45, must apply equally to both parties.
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appropriately, evenhandedly enforce rules of decorum that require relevant questions to be asked
in a respectful, non-abusive manner.

The Department disagrees that the provision in § 106.45(b)(6)(i) requiring the decision-
maker to explain any decision that a cross-examination question is irrelevant means that
submission of written questions adequately substitutes for real-time, adversarial questioning. For
the reasons explained by the Sixth Circuit, written submission of questions is no substitute for
live cross-examination.'?%® The Department agrees with the commenter who argued that engines
come in different shapes and sizes, so that the engine of cross-examination may appropriately
look different in a Title IX grievance process than in a criminal proceeding. In recognition of
these different purposes and contexts, § 106.45 does not attempt to incorporate protections
constitutionally guaranteed to criminal defendants such as the Sixth Amendment right to
confront accusers face to face, the right of self-representation, or the right to effective assistance
of counsel.

The Department appreciates commenters’ proposal to modify the real-time cross-
examination requirement by requiring party advisors to ask questions one at a time, in full
hearing of the other party, while the decision-maker decides whether or not the question should
be answered, to better screen out irrelevant or abusive questions. We have revised §

106.45(b)(6)(1) to reflect the commenters’ suggestion; this provision now provides that “Only

1280 £ g., Doe v. Baum, 903 F.3d 575, 582-83 (6th Cir. 2018) (“Without the back-and-forth of adversarial
questioning, the accused cannot probe the witness’s story to test her memory, intelligence, or potential ulterior
motives. . . . Nor can the fact-finder observe the witness’s demeanor under that questioning. . . . For that reason,
written statements cannot substitute for cross-examination. . . . Instead, the university must allow for some form of
live questioning in front of the fact-finder” though this requirement can be facilitated through modern technology,
for example by allowing a witness to be questioned via Skype.”) (internal quotation marks and citations omitted;
emphasis in original).
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relevant cross-examination and other questions may be asked of a party or witness. Before a
complainant, respondent, or witness answers a cross-examination question, the decision-maker
must first determine whether the question is relevant and explain any decision to exclude a
question as not relevant.” We agree that such a provision better ensures that cross-examination in
the out-of-court setting of a campus Title IX proceeding remains focused only on relevant
questions and answers.

The Department appreciates commenters’ descriptions of State laws that have prescribed
grievance procedures for campus sexual misconduct allegations, and of the process utilized by
the U.S. Senate during the confirmation hearings for Justice Kavanaugh. The Department has
considered sexual misconduct disciplinary proceeding models in use by various individual
recipients, prescribed under State laws, used by the U.S. Senate, and suggested by advocacy
organizations, and for the reasons previously stated, the Department has carefully selected those
procedures in § 106.45 as procedures rooted in principles of due process and appropriately
adapted for application when a formal complaint of sexual harassment requires reaching accurate
outcomes in education programs or activities.

Changes: We have revised § 106.45(b)(6)(i) to provide that only relevant cross-examination and
other questions may be asked of a party or witness, and before a complainant, respondent, or
witness answers a cross-examination question, the decision-maker must first determine whether
the question is relevant and explain to the party’s advisor asking cross-examination questions
any decision to exclude a question as not relevant.

Discourages Participation
Comments: Commenters argued that any process that requires cross-examination will discourage

many students, including complainants, respondents, and witnesses, from participating in a Title
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IX grievance process.!?8” Commenters similarly argued that overseeing cross-examination will
discourage recipients’ employees, staff, and volunteers from serving as decision-makers or party
advisors. At least one commenter argued that undocumented students, and LGBTQ students, will
be particularly deterred from reporting sexual assault because cross-examination will make Title
IX proceedings more legalistic and undocumented students, and LGBTQ students, are already
wary of the criminal justice system.

Discussion: The Department understands commenters’ concerns that participation in a formal
grievance process may be difficult for participants, including students and employees. The final
regulations require recipients to notify students and employees of the recipient’s grievance

process,'?®® and to train personnel whom the recipient designates to serve as a Title IX

Coordinator, investigator, decision-maker, or person who facilitates an informal resolution.'?%
The final regulations require recipients to allow each party involved in a grievance process to
select an advisor of the party’s choice, for the purpose of accompanying, advising, and assisting
the party with navigating the grievance process. The Department recognizes that the § 106.45
grievance process, including live hearings and cross-examination at postsecondary institutions,

constitutes a serious, formal process, and these final regulations ensure that a recipient’s

educational community is aware of that process and, when involved in the process, each party

1287 Commenters cited to information regarding reasons for not reporting such as the data noted in the “Reporting
Data” subsection of the “General Support and Opposition” section of this preamble, in support of arguments that
fear of the ordeal of a potential trial already discourages many sexual assault victims from reporting to law
enforcement, and making Title IX grievance processes more court-like by requiring cross-examination will have a
similar chilling effect on reporting sexual assault to universities.
1288 Section 106.8(c) (requiring recipients to adopt and publish, and send notice of, the recipient’s grievance
procedures for complaints of sex discrimination and grievance process for formal complaints of sexual harassment);
§ 106.45(b)(2) (requiring recipients to send written notice to parties involved in a formal complaint of sexual
harassment notice of the recipient’s grievance process).
1289 Section 106.45(b)(1)(iii).
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has the right to assistance from an attorney or non-attorney advisor throughout the process. The
final regulations also protect an individual’s right to decide not to participate in a grievance
process, by including § 106.71 that prohibits retaliation against any person for exercising rights
under Title IX, whether by participating or refusing to participate in a Title IX grievance process.
While participation in a formal process may be difficult or challenging for a participant, the
Department believes that sex discrimination in the form of sexual harassment is a serious matter
that warrants a predictable, fair grievance process with strong procedural protections for both
parties so that reliable determinations regarding responsibility are reached by the recipient.
While the formality of the § 106.45 grievance process may seem “legalistic,” the process
is very different from a civil lawsuit or criminal proceeding, such that Title [X grievance
processes retain their character as administrative proceedings in an educational environment,
focused on resolving allegations that a respondent committed sex discrimination in the form of
sexual harassment against a complainant. Recipients retain discretion to communicate with their
students and employees (including undocumented students and others who may be wary of the
criminal justice system) about the nature of the § 106.45 grievance process and the differences
between that process and the criminal justice system, including for example, that the § 106.45
grievance process in a postsecondary institution involves cross-examination by a party’s advisor
overseen by a trained decision-maker with authority to control the live hearing environment to
prevent abusive questioning and make determinations free from bias or sex stereotypes that may
constitute evidence of sex discrimination. To make it easier for participants to participate in a
live hearing, the final regulations expressly authorize a recipient, in the recipient’s discretion, to

allow any or all participants to participate in the live hearing virtually.

1118

T & Memraiftiag Materials Page 1161



Changes: The final regulations revise § 106.45(b)(6)(i) to expressly allow a recipient to hold the
live hearing virtually, with technology enabling participants to see and hear each other.
Financial Inequities
Comments: Many commenters argued that requiring cross-examination will lead to sharp
inequities between parties who can afford to hire an attorney and those who cannot afford an
attorney, and the credibility of a victim’s case will be contingent on the effectiveness of the
advisor doing the cross-examination rather than on the merits of the case. Some commenters
asserted that this disparity will disfavor complainants because if there is a pending criminal case,
a respondent likely will have a court-appointed attorney while a victim is likely to be left without
an attorney. At least one commenter pointed to a study showing that only three percent of
universities provide victims with legal support.'?* Commenters asserted that often it is
respondents who bring lawyers while complainants more often bring non-lawyer advocates, so
requiring advisors to cross-examine will disadvantage complainants.'?’! Commenters argued that
the financial disparity will fall hardest on students of color including children of immigrants,
international students, and first-generation students, as they are more likely to come from an
economically disadvantaged background and cannot afford expensive lawyers. Commenters
expressed concern that LGBTQ students will be at greater financial disadvantage than other

students.

1290 Commenters cited: Kristen N. Jozkowski & Jacquelyn D. Wiersma-Mosley, The Greek System: How Gender
Inequality and Class Privilege Perpetuate Rape Culture, 66 FAMILY RELATIONS 1 (2017).
1291 Commenters cited: Sarah Jane Brubaker, Campus-Based Sexual Assault Victim Advocacy and Title IX:
Revisiting Tensions Between Grassroots Activism and the Criminal Justice System, 14 FEMINIST CRIMINOLOGY 3
(2018).
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Discussion: The Department disagrees that the final regulations create inequity between parties
based on the financial ability to hire a lawyer as a party’s advisor of choice. The final regulations

clarify that a party’s advisor may be, but is not required to be, an attorney, '

and clarify that
where a recipient must provide a party with an advisor to conduct cross-examination at a live
hearing that advisor may be of the recipient’s choice, must be provided without fee or charge to
the party, and may be, but is not required to be, an attorney.!>>> The Department understands that
complainants and respondents may believe that hiring an attorney as an advisor may be
beneficial for the party and that parties often will have different financial means, but the § 106.45
grievance process is designed to permit both parties to navigate the process with assistance from
any advisor of choice. The Department disagrees that cross-examination at a live hearing means
that a complainant’s case will be contingent on the effectiveness of the complainant’s advisor.
Because cross-examination questions and answers, as well all relevant evidence, is evaluated by
a decision-maker trained to be impartial, the professional qualifications of a party’s advisor do
not determine the outcome. The Department wishes to emphasize that the status of any party’s
advisor (i.e., whether a party’s advisor is an attorney or not) must not affect the recipient’s
compliance with § 106.45, including the obligation to objectively evaluate relevant evidence.
Thus, determinations regarding responsibility will turn on the merits of each case, and not on the
professional qualifications of a party’s advisor. Regardless of whether certain demographic

groups are more or less financially disadvantaged and thus more or less likely to hire an attorney

as an advisor of choice, decision-makers in each case must reach determinations based on the

1292 Section 106.45(b)(5)(iv).
1293 Section 106.45(b)(6)(i).
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evidence and not solely based on the skill of a party’s advisor in conducting cross-examination.
The Department also notes that the final regulations require a trained investigator to prepare an
investigative report summarizing relevant evidence, and permit the decision-maker on the
decision-maker’s own initiative to ask questions and elicit testimony from parties and witnesses,
as part of the recipient’s burden to reach a determination regarding responsibility based on
objective evaluation of all relevant evidence including inculpatory and exculpatory evidence.
Thus, the skill of a party’s advisor is not the only factor in bringing evidence to light for a
decision-maker’s consideration.

The Department disagrees that respondents are advantaged due to having a court-
appointed lawyer for a concurrent criminal case, because a Title [X grievance process is
independent from a criminal case and a court-appointed lawyer in a criminal matter would not be
court-appointed to represent the criminal defendant in a recipient’s Title IX grievance process.

The Department disagrees that LGBTQ students are necessarily at a greater financial
disadvantage than other students; however, the final regulations ensure that all students,
including LGBTQ students, have an equal opportunity to select an advisor of choice.

Changes: The final regulations revise § 106.45(b)(6)(i) to specify that where a recipient must
provide a party with an advisor to conduct cross-examination at a live hearing, that advisor may
be of the recipient’s choice, must be provided without fee or charge to the party, and may be, but
is not required to be, an attorney.

Changes the Nature of the Grievance Process
Comments: Some commenters asserted that cross-examination shifts the burden of adjudication
from the recipient onto the parties. Many commenters asserted that extensive training will be

necessary for hearing panelists and advisors conducting cross-examination, and recipients will
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not have the resources, time, and money to make cross-examination workable, leading to
chaos.!?*

Many commenters argued that requiring adversarial cross-examination will
fundamentally change the nature of educational disciplinary proceedings, converting them into
quasi-legal trials. Commenters argued that requiring postsecondary institutions to hold live
hearings with cross-examination deprives institutions of the freedom to structure their processes
according to their individual needs, resources, and educational communities and compels
institutions to abandon alternative models they have carefully developed over many years,
constituting an overly prescriptive mandate that fails to defer to school officials’ expertise in
developing adjudication models that are fair, humane, in alignment with State and Federal laws,
and address a recipient’s unique circumstances. Other commenters argued that requiring live
hearings with cross-examination fails to recognize Federal court admonitions that universities are
ill-equipped to handle the formalities and procedural complexities common to criminal trials,
that education is a university’s first priority with adjudication of student disputes “at best, a
distant second,”'?*> and due process does not require a university to “transform its classrooms
into courtrooms.”!2%

One commenter argued that the cross-examination requirement could violate court-issued

restraining orders prohibiting contact between the parties.

1294 Commenters cited: Naomi Mann, Taming Title IX Tensions, 20 UNIV. OF PA. J. OF CONSTITUTIONAL L. 631, 657
(2018), for the propositions that requiring mandatory counsel would “complicate the proceedings by importing
outside legal rules based on adversarial systems” such that institutions would need to “learn to navigate and utilize
these foreign systems” and that the “use of counsel would shift the burden of investigating and proving allegations
from the educational institution to the students[.]”

1295 Commenters cited: Doe v. Univ. of Cincinnati, 872 F.3d 393, 400 (6th Cir. 2017).

1296 Commenters cited: Id; Doe v. Cummins, 662 F. App’x 437, 448-49 (6th Cir. 2016); Doe v. Univ. of Ky., 860 F.3d
365, 370 (6th Cir. 2017); Newsome v. Batavia Local Sch. Dist., 842 F.2d 920, 925-26 (6th Cir. 1988).
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Discussion: The final regulations ensure that the burden of gathering evidence, and the burden of
proof, remain on the recipient, not on either party.'?*” While the parties have strong procedural
rights to participate and advocate for their own position throughout the § 106.45 grievance
process, the right to meaningfully participate does not shift the burden away from the recipient or
onto the parties. The Department notes that while decision-makers must be trained to serve
impartially and avoid prejudgment of the facts at issue, bias, and conflicts of interest, the final
regulations do not require training for advisors of choice. This is because the recipient is
responsible for reaching an accurate determination regarding responsibility while remaining
impartial, yet a party’s ability to rely on assistance from an advisor should not be limited by
imposing training requirements on advisors, who by definition need not be impartial because
their function is to assist one particular party. While the Department understands that recipients
will need to dedicate resources to train Title [X personnel, including decision-makers overseeing
live hearings, the benefits of a fair grievance process for resolving formal complaints of sexual
harassment under Title IX outweigh the costs of training personnel to implement that fair
grievance process. For similar reasons, the benefits of a consistent, predictable grievance process
outweigh commenters’ concerns that the § 106.45 grievance process leaves too little flexibility
for recipients to craft their own processes. As noted elsewhere in this preamble, when resolving
factual allegations of sexual harassment under Title IX, recipients are not simply applying a
recipient’s own code of conduct; rather, recipients are reaching determinations affecting rights of
students and employees under a Federal civil rights law. Far from turning classrooms into

courtrooms, the § 106.45 grievance process incorporates procedures the Department has

1297 Section 106.45(b)(5)(i).
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determined are most needed in the Title [X sexual harassment context to result in reliable
outcomes viewed as legitimate by the parties and the public. Cross-examination in the
postsecondary institution context is widely viewed as a critical part of a fair process, and as such
giving both parties the right to cross-examination improves the reality and perception that
recipients’ Title IX grievance processes are fair and legitimate.'?*® Each aspect of the grievance
process, while rooted in principles of due process, is adapted for implementation by recipients in
the context of education programs or activities, thereby acknowledging that schools, colleges,
and universities exist first and foremost to educate, and not to mirror courts of law. Thus, for the
benefit of all students including those who are wary of the criminal justice system, a Title IX
grievance process remains a separate, distinct forum.

The Department disagrees that the final regulations require recipients to violate court-
issued restraining orders. Section 106.45(b)(6)(i) requires recipients to conduct the entire live
hearing (not only cross-examination) with the parties located in separate rooms, upon any party’s
request, and cross-examination must be conducted by a party’s advisor and never by the party
personally. Further, the final regulations revise § 106.45(b)(6)(i) to expressly allow a recipient to
hold the live hearing virtually (including for witness participation), with technology enabling

participants to see and hear each other. Thus, where a court-issued restraining order prohibits

1298 See H. Hunter Bruton, Cross-Examination, College Sexual-Assault Adjudications, and the Opportunity for
Tuning up the Greatest Legal Engine Ever Invented, 27 CORNELL J. OF L. & PUB. PoL’Y 145, 172 (2017) (“[O]ur
judicial system and constitutional law jurisprudence have selected cross-examination as the best legal innovation for
approximating perfect procedural parity. The ability of the accused to participate in the proceedings against him
prevents the accused from becoming merely the subject of a trial where inquisitors determine his fate. Similarly,
endeavoring for procedural parity between adversaries increases institutional legitimacy in the eyes of the accused
and society, which some maintain is a value in and of itself.”) (internal citations omitted); id. at 173 (cross-
examination contributes to both the fairness and accuracy of a hearing because of its “ability to expose errors and
contextualize evidence™).
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contact between the parties, the final regulations do not require any in-person proximity between
the parties, or any direct communication between the parties (even virtually, using technology).
Changes: None.
Section 106.45(b)(6)(ii) Should Apply to Postsecondary Institutions

Comments: Several commenters argued that because the Department permits written questioning
in elementary and secondary schools, there is no reason to believe that the same process would
not be equally effective in postsecondary institutions, especially when students of the same age
could be subjected to the two different processes (e.g., a 17 year old high school student, versus a
17 year old college student). One commenter argued that cross-examination is either important in
a quest for truth or it is not, and that if elementary and secondary schools have discretion to
decide whether cross-examination is beneficial, postsecondary institutions should have the same
discretion. One commenter stated that community colleges often enroll high school students in
dual enrollment programs, and under the proposed rules a high school student would face a
different process depending on whether a sexual assault occurred at their high school or at the
community college where they are taking classes.

Commenters argued that the same “sensitivities associated with age and developmental
ability” relied on by the Department to justify not requiring live hearings and cross-examination

in elementary and secondary schools'?’

remain a consideration with young adults in college,
especially in cases about personal, intimate details of a sexual nature. Commenters argued that

modern neuroscience has established that adolescence, in terms of brain development, extends

well beyond the teenage years, and the prefrontal cortex — the part of the brain primarily

1299 Commenters cited: 83 FR 61476.
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responsible for executive functioning — typically does not fully develop until the early to mid-

1300

twenties, > when many students have already graduated from college and thus until

approximately age 25 students do not function as rational adults and rely heavily on their
emotions when making decisions.!3"!

Commenters argued that when OCR conducts an investigation into violations of Title IX,
schools have no right to question witnesses (or even to know who the witnesses are), and
because the Department nevertheless presumably believes the procedures set out in its OCR Case
Processing Manual are fair and produce reliable results there is no reason why a recipient needs
to include cross-examination of parties and witnesses in a sexual misconduct case in order to
have a fair process that reaches reliable results.

Commenters noted that Title IX and student conduct experts oppose the proposed rules’
cross-examination requirement and instead favor submission of written questions or asking
questions posed by a neutral school official, referencing publications from organizations such as
the Association of Title IX Administrators (ATIXA), the Association for Student Conduct
Administration (ASCA), and the American Bar Association (ABA) Criminal Justice Section.
One commenter described a survey the commenter distributed regarding the proposed rules and

stated that out of the 597 people surveyed, 81 percent disapproved of the proposed rules’ cross-

examination requirement. Another commenter pointed to a different public opinion poll that

1300 Commenters cited: Heidi Ledford, Who Exactly Counts as an Adolescent?, NATURE (Feb. 21, 2018); Mariam
Arain et al., Maturation of the Adolescent Brain, 9 NEUROPSYCHIATRIC DISEASE & TREATMENT 449, 451 (2013);
Lucy Wallis, Is 25 the New Cut-Off Point for Adulthood?, BBC.com (September 23, 2013).

1301 Commenters cited: University of Rochester Medical Center, Understanding the Teen Brain,
https://www.urmc.rochester.edu/encyclopedia/content.aspx?Content TypeID=1&ContentID=3051.
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indicated that 61 percent of those surveyed agreed that students accused of sexual assault on
college campuses should have the right to cross-examine their accuser.

One commenter suggested that the final regulations should require the recipient to
provide a neutral person to conduct cross-examination of parties and witnesses. One commenter
asked whether parties’ submission of questions to be asked through a hearing board chair fulfills
the proposed rules’ cross-examination requirement; whether students may choose to conduct the
cross-examination themselves instead of through an advisor; and whether a Title IX Coordinator
who filed a formal complaint must then be cross-examined at the hearing.

Discussion: The Department appreciates commenters’ support for § 106.45(b)(6)(i1) making
hearings optional and requiring submission of written questions by parties directed to other
parties and witnesses, in the elementary and secondary school context, and understands
commenters’ arguments that the same procedures should apply in postsecondary institutions. The
Department acknowledges that there is no clear line between the ages of students in elementary
and secondary schools versus in postsecondary institutions (e.g., a 17 year old might be in high
school, or might be in college, or might be dually enrolled). As discussed in the “Directed
Questions” section of this preamble, the Department appreciates commenters’ arguments for and
against differences in provisions based on the age of a student versus differentiating between
elementary and secondary schools on the one hand, and postsecondary institutions on the other
hand. The Department believes that it is desirable, to the extent feasible, to achieve consistency
in application of Title IX rights across all recipients, because all students participating in
education programs or activities regardless of age deserve the protections of Title IX’s non-
discrimination mandate. The Department also believes that with respect to the unique

circumstances presented by sex discrimination in the form of sexual harassment, a consistent,
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predictable framework can be prescribed while also adapting certain procedures for elementary
and secondary schools so that the general framework is more reasonable and effective for
students in elementary and secondary schools, who tend to be younger than the average college
student. Thus, for example, the final regulations revise the definition of actual knowledge to
include notice of sexual harassment to any employee in the elementary and secondary school
context,'3%? and revise § 106.45(b)(6)(ii) to more clearly state that elementary and secondary
school recipients do not need to use a hearing model to adjudicate formal complaints of sexual
harassment.

Similarly, with respect to cross-examination, the Department has concluded that the
approach utilized for postsecondary institutions, whereby party advisors conduct cross-
examination during a live hearing, is not necessarily effective in elementary and secondary
schools where most students tend to be under the age of majority and where (especially for very
young students) parents or guardians would likely exercise a party’s rights.!3%* Therefore, for
example, a parent writing out answers to questions about a sexual harassment incident on behalf
of a second-grade student is likely to be a more reasonable procedure than expecting the second-
grader to answer questions in real-time during a hearing. Conversely, in the postsecondary
institution context where students generally are young adults, such a party can reasonably be
expected to answer questions during a live hearing and to benefit from the procedural right to

question the other party (through the asking party’s advisor). The Department’s cross-

1302 Section 106.30 (defining “Actual knowledge”).

1303 We have added § 106.6(g) to expressly acknowledge the legal rights of parents and guardians to act on behalf of
complainants, respondents, and other individuals with respect to exercise of Title IX rights, including but not limited
to the filing of a formal complaint. The legal right of a parent or guardian to act on a party’s behalf extends
throughout the grievance process.
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examination requirement in postsecondary institutions is based on a practical determination that
cross-examination is a valuable procedural tool benefiting both parties, whereas in the
elementary and secondary school context the parties are likely to be under the age of majority
and would not necessarily benefit from cross-examination as a procedural device. The
Department notes that current regulations and guidance do not require consistency between the
procedures applied in a high school, and in a college, such that a 17 year old in high school, or in
college, would face potentially different grievance procedures in these situations; the final
regulations do not increase that discrepancy.

The Department acknowledges the research pointed to by commenters indicating that the
brains of young adults are still developing until a person is in their early or even mid-twenties.
However, the laws of nearly every State recognize a person age 18 or older as capable of legally
acting on the person’s own behalf!*** (for example, by entering into binding contracts), and the
Department maintains that individuals developmentally capable enough to enroll in college are
also capable enough to make decisions about and participate in a grievance process designed to

advance the person’s rights.!3%

1304 F ., LawServer.com, “Age of Majority,” https://www.lawserver.com/law/articles/age-of-majority (“The age of
majority is the legal age established by state law at which a person is no longer considered a child. In most states, a
person has reached the age of majority at 18. Two states (Alabama and Nebraska) set the age of majority to be 19
and one, Mississippi, sets the age of majority at 21.”). The legal voting age in the U.S. is age 18. USA.Gov, “Voter
Registration Age Requirements By State,” https://www.usa.gov/voter-registration-age-requirements. The age of
consent to sexual activity varies across States, from age 16 to age 18. See https://www.ageofconsent.net/states. The
ages of licensing privileges varies across States, for example with respect to driver’s licenses where the age for an
unrestricted license ranges from age 16 to age 18. Very Well Family, “Driving Age By State,”
https://www.verywellfamily.com/driving-age-by-state-2611172#driving-age-by-state. Similarly, regarding marriage
licenses, the age for marrying without parental consent is age 18 in all states except Mississippi and Nebraska,
where the age is 19, and 21, respectively. FindLaw.com, “State-By-State Marriage ‘Age Of Consent’ Laws,”
https://family findlaw.com/marriage/state-by-state-marriage-age-of-consent-laws.html.

1305 For example, when a student is 18 years of age or attends an institution of postsecondary education, the rights
accorded to, and consent required of, parents under FERPA and its implementing regulations transfer from the
parents to the student. 20 U.S.C. 1232g(d); 34 CFR 99.3; 34 CFR 99.5(a)(1).
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The Department reiterates that in recognition that young adults may find navigating a
grievance process challenging, the final regulations preserve each party’s right to select an
advisor of choice to assist the party. The Department’s concern for each party’s ability to receive
emotional and personal support though a grievance process is also discussed in this preamble
under § 106.45(b)(5)(iii1), providing that a recipient cannot restrict a party’s ability to discuss the
allegations; this applies to a young adult’s desire to discuss the allegations with a parent, friend,
or advocate to receive emotional, practical, or strategic advice and support, as well as the right to
discuss the allegations with a professional (such as a lawyer). The Department believes that a
young adult in college is capable of participating in a grievance process, including answering
questions at a live hearing, even if the young adult’s frontal cortex is still developing, and the
Department respects the legal and policy determinations of the vast majority of States that have
granted legal rights and responsibilities to young adults age 18 or older. In recognition that
sexual misconduct matters involve sensitive, often traumatic issues for victims of any age, the
final regulations ensure that any complainant regardless of age can insist that cross-examination
(and the entire live hearing) occur with the parties in separate rooms, and revise § 106.45(b)(6)(1)
further to grant recipients the discretion to hold the entire live hearing virtually with use of
technology so that witnesses also may appear virtually.

The Department appreciates commenters’ observations that the Department’s OCR
investigations utilize procedures that do not include allowing a recipient under investigation for
Title IX violations to cross-examine witnesses interviewed by OCR. For the reasons discussed in
the “Role of Due Process in the Grievance Process” section of this preamble, the Department has
determined that the procedures reflected in § 106.45 represent those procedures most likely to

result in fair, reliable outcomes in the particular context of a recipient’s need to accurately
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resolve sexual harassment allegations in order to provide remedies to sexual harassment victims
— a context and purpose that differs from that of the Department’s investigation into a recipient’s
compliance with Title IX.

The Department acknowledges that various experts in Title [X matters support a process
of posing questions through a hearing officer or neutral school official, and that public opinion
surveys may show various levels of support or opposition to the idea of cross-examination in
college disciplinary proceedings. However, for the reasons discussed above, the Department has
determined that in the postsecondary institution context, the tool of cross-examination benefits
both parties and contributes to the truth-seeking purpose of the § 106.45 grievance process.

The Department appreciates commenters’ proposed revision that recipients simply be directed to
give the parties opportunity to challenge credibility and require the decision-maker to
“reasonably assess credibility.” The Department believes that the final regulations accomplish
that directive, by giving the parties equal opportunity to challenge credibility (through written
questions for non-postsecondary institutions, and through cross-examination for postsecondary
institutions) and by obligating the decision-maker to reach a determination regarding
responsibility by objectively evaluating all relevant evidence. The Department appreciates a
commenter’s suggestion that recipients be required to provide a neutral person to conduct cross-
examination on behalf of both parties. However, for the reasons discussed above, the Department
does not believe that the benefits of adversarial cross-examination can be achieved when
conducted by a person ostensibly designated as a “neutral” official. This is because the function
of cross-examination is precisely not to be neutral but rather to point out in front of the neutral
decision-maker each party’s unique perspective about relevant evidence and desire regarding the

outcome of the case.
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In response to a commenter’s question as to whether requiring written submission of
questions at a live hearing would fulfill the cross-examination requirement described in §
106.45(b)(6)(1), the final regulations revise that provision to add the phrase “directly, orally, and
in real time” to describe how cross-examination must be conducted, to clarify that submission of
written questions, even during a live hearing, is not compliant with § 106.45(b)(6)(i). In answer
to a commenter’s further question, the Department has revised § 106.45(b)(6)(i) to expressly
preclude a party from conducting cross-examination personally; the only method for conducting
cross-examination is by a party’s advisor.

In response to a commenter’s question about whether a Title IX Coordinator must be
cross-examined in situations where the Title IX Coordinator filed the formal complaint that
triggered the grievance process, the final regulations revise § 106.30 defining “formal complaint”
to clarify that where a formal complaint is signed by a Title IX Coordinator, the Title IX
Coordinator does not become a party and must comply with all provisions in § 106.45, including
the training requirement and the avoidance of bias and conflict of interest. Thus, where the Title
IX Coordinator signed the formal complaint that initiated the grievance process, neither §
106.45(b)(6)(1) nor other provisions in § 106.45 treat the Title X Coordinator as a party. Even
where the Title IX Coordinator testifies as a witness, the Title IX Coordinator is still expected to
serve impartially without prejudgment of the facts at issue. The Department notes that the
recipient would not be obligated to provide the Title IX Coordinator with an advisor because that
obligation attaches only where a party does not have an advisor of choice at a hearing.

Changes: The final regulations add to § 106.45(b)(6)(i) that cross-examination at a live hearing
must be conducted directly, orally, and in real time by the party’s advisor of choice,

notwithstanding the discretion paragraph (b)(5)(iv) to otherwise restrict the extent to which
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advisors may participate in the proceedings. The final regulations further revise § 106.45(b)(6)(i)
to provide that recipients may hold the live hearing virtually, with technology enabling
participants to see and hear each other. The final regulations revise the definition of “formal
complaint” in § 106.30 to clarify that even where a Title IX Coordinator signs a formal
complaint, this does not make the Title IX Coordinator a “party” in the grievance process.

False Accusations Occur Infrequently
Commenters: Many commenters argued that because false allegations occur infrequently,'3% it is
unnecessary to give the accused extra protections like cross-examination; commenters urged the
Department to replace cross-examination with submission of written questions, or asking
questions through a neutral school official, to better protect survivors instead of protecting a
minority of falsely-accused students. Commenters argued that an adequate regulatory provision
would simply say “The recipient’s grievance procedure must include an opportunity for parties
to challenge the credibility of witnesses and the other party. The decision-maker must reasonably
assess credibility of witnesses and parties” thus leaving recipients discretion to decide how to
meet those requirements.
Discussion: The Department disagrees that cross-examination in the Title IX grievance process is
intended only to protect respondents against false allegations; rather, as discussed above, cross-
examination in the § 106.45 grievance process is intended to give both parties equal opportunity

to meaningfully challenge the plausibility, reliability, credibility, and consistency of the other

party and witnesses so that the outcome of each individual case is more likely to be factually

1306 Commenters cited to information regarding infrequency of false allegations such as the data noted in the “False
Allegations” subsection of the “General Support and Opposition” section of this preamble.
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accurate, reducing the likelihood of either type of erroneous outcome (i.e., inaccurately finding a
respondent to be responsible, or inaccurately finding a respondent to be non-responsible). For
that reason, we do not believe the alternate regulatory language suggested by the commenters is
sufficient. Despite commenters’ assertions, the Department has not designed these final
regulations to specifically address false allegations, or in response to any preconceived notions
about the frequency of false allegations.
Changes: None.

Excluding Cross-Examination Questions
Comments: Commenters noted that the proposed regulations impose a duty on recipients to
objectively evaluate relevant evidence, and deem questions about a complainant’s prior sexual
behavior to be irrelevant (with two exceptions), but commenters argued that the proposed rules
failed to clarify whether recipients have discretion to exclude relevant cross-examination
questions on other public policy grounds on which rules of evidence in civil and criminal matters
often exclude evidence, for example, party statements made during mediation discussions, out of
court statements that constitute hearsay, evidence of a party’s general character or prior bad acts,
or evidence that is cumulative, duplicative, or unduly prejudicial. Commenters argued that the
final regulations should either identify admissibility rules in addition to relevance, or clarify
whether decision-makers have the authority to exclude relevant evidence for these kinds of
policy reasons (or because State law requires exclusion of types of evidence). Commenters
wondered what standards the Department would apply to review whether the recipient’s
evidentiary rules comply with these final regulations, if recipients do have authority to
promulgate rules excluding certain types of evidence. Commenters argued that if relevance is the

only allowable admissibility rule then hearings will become even more protracted and unwieldy
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and decision-makers should thus have discretion to identify appropriate grounds, other than
relevance, for excluding evidence.

Discussion: Commenters correctly observed that the proposed rules impose a duty on recipients
to objectively evaluate all relevant evidence including inculpatory and exculpatory evidence.!3"’
The final regulations revise the language in § 106.45(b)(6)(i)-(i1) to state more clearly that
(subject to the two exceptions in those provisions'**®) questions and evidence about a
complainant’s prior sexual behavior or predisposition are not relevant, bar the use of information

1309 and provide that a recipient cannot use a

protected by any legally recognized privilege,
party’s treatment records without the party’s voluntary, written consent.!3!% (Pursuant to §
106.45(b)(5)(1), if the party is not an “eligible student,” as defined in 34 CFR 99.3, then the
recipient must obtain the voluntary, written consent of a “parent,” as defined in 34 CFR 99.3.)
The Department appreciates the opportunity to clarify here that the final regulations do not allow

a recipient to impose rules of evidence that result in exclusion of relevant evidence; the decision-

maker must consider relevant evidence and must not consider irrelevant evidence.

1307 Section 106.45(b)(1)(ii).

1308 Ag discussed below, the rape shield language in § 106.45(b)(6)(i)-(ii) bars questions or evidence about a
complainant’s sexual predisposition (with no exceptions) and about a complainant’s prior sexual behavior subject to
two exceptions: if offered to prove that someone other than the respondent committed the alleged sexual harassment,
or if the question or evidence concerns sexual behavior between the complainant and the respondent and is offered
to prove consent.

1309 Section 106.45(b)(1)(x) (protecting any legally recognized privileged information from disclosure or use during
a grievance process). This provision would therefore prohibit cross-examination (or other) questions that seek
disclosure of, for example, information protected by attorney-client privilege.

1310 Section 106.45(b)(5)(i) (stating that the recipient cannot access, consider, disclose, or otherwise use a party’s
records that are made or maintained by a physician, psychiatrist, psychologist, or other recognized professional or
paraprofessional in connection with the provision of treatment to the party, unless the recipient obtains that party’s
voluntary, written consent to do so for a grievance process. If the party is not an “eligible student,” as defined in 34
CFR 99.3 (i.e., FERPA regulations), then the recipient must obtain the voluntary, written consent of a “parent,” as
defined in 34 CFR 99.3.).
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The Department appreciates commenters’ concerns that comprehensive rules of evidence
adopted in civil and criminal courts throughout the U.S. legal system apply detailed, complex
rules to certain types of evidence resulting in exclusion of evidence that is otherwise relevant to
further certain public policy values (e.g., exclusion of statements made during settlement
negotiations, exclusion of hearsay subject to specifically-defined exceptions, exclusion of
character or prior bad act evidence subject to certain exceptions, exclusion of relevant evidence
when its probative value is substantially outweighed by risk of prejudice, and other admissibility
rules). The Department desires to prescribe a grievance process adapted for an educational
environment rather than a courtroom, and declines to impose a comprehensive, detailed set of
evidentiary rules for resolution of contested allegations of sexual harassment under Title IX.
Rather, the Department has carefully considered the procedures most needed to result in fair,
accurate, and legitimate outcomes in Title IX grievance processes. To that end, the Department
has determined that recipients must consider relevant evidence with the following conditions: a
complainant’s prior sexual behavior is irrelevant (unless questions or evidence about prior sexual
behavior meet one of two exceptions, as noted above); information protected by any legally
recognized privilege cannot be used; no party’s treatment records may be used without that
party’s voluntary, written consent;'*'! and statements not subject to cross-examination in
postsecondary institutions cannot be relied on by the decision-maker. The Department notes that

where evidence is duplicative of other evidence, a recipient may deem the evidence not relevant.

311 Pursuant to § 106.45(b)(5)(i), if the party is not an “eligible student,” as defined in 34 CFR 99.3 (i.e., FERPA
regulations), then the recipient must obtain the voluntary, written consent of a “parent,” as defined in 34 CFR 99.3.
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The Department does not believe that requiring recipients to evaluate relevant evidence
results in unfairness or inaccuracy. Unlike court trials where often the trier of fact consists of a
jury of laypersons untrained in evidentiary matters, the final regulations require decision-makers
to be trained in how to conduct a grievance process and how to serve impartially, and
specifically including training in how to determine what questions and evidence are relevant. The
fact that decision-makers in a Title IX grievance process must be trained to perform that role
means that the same well-trained decision-maker will determine the weight or credibility to be
given to each piece of evidence, and the training required under § 106.45(b)(1)(iii) allows
recipients flexibility to include substantive training about how to assign weight or credibility to
certain types or categories of evidence, so long as any such training promotes impartiality and
treats complainants and respondents equally. Thus, for example, where a cross-examination
question or piece of evidence is relevant, but concerns a party’s character or prior bad acts, under
the final regulations the decision-maker cannot exclude or refuse to consider the relevant
evidence, but may proceed to objectively evaluate that relevant evidence by analyzing whether
that evidence warrants a high or low level of weight or credibility, so long as the decision-
maker’s evaluation treats both parties equally'*'? by not, for instance, automatically assigning
higher weight to exculpatory character evidence than to inculpatory character evidence. While
the Department will enforce these final regulations to ensure that recipients comply with the §
106.45 grievance process, including accurately determining whether evidence is relevant, the

Department notes that § 106.44(b)(2) assures recipients that, when enforcing these final

1312 The final regulations revise the introductory sentence of § 106.45(b) to provide: “Any provisions, rules, or
practices other than those required by § 106.45 that a recipient adopts as part of its grievance process for handling
formal complaints of sexual harassment as defined in § 106.30, must apply equally to both parties.”
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regulations, the Department will refrain from second guessing a recipient’s determination
regarding responsibility based solely on whether the Department would have weighed the
evidence differently. That provision therefore reinforces the approach to the grievance process
throughout § 106.45 under which a recipient must objectively evaluate all relevant evidence
(inculpatory and exculpatory) but retains discretion, to which the Department will defer, with
respect to how persuasive a decision-maker finds particular evidence to be.

Changes: The final regulations revise § 106.45(b)(6)(i)-(i1) to clarify questions and evidence
about the complainant’s sexual predisposition is never relevant and about a complainant’s prior
sexual behavior are not relevant with two exceptions: where the question or evidence about
sexual behavior is offered to prove that someone other than the respondent committed the alleged
misconduct, or where the question or evidence relates to sexual behavior between the
complainant and respondent and is offered to prove consent. The final regulations add §
106.45(b)(1)(x) to prevent disclosure or use during a grievance process of information protected
by a legally recognized privilege. The final regulations revise § 106.45(b)(5)(i) to bar a recipient
from using a party’s treatment records without the party’s voluntary, written consent. The final
regulations also revise the introductory sentence of § 106.45(b) to provide that any provisions,
rules, or practices other than those required by § 106.45 that a recipient adopts as part of its
grievance process must apply equally to both parties.

Section 106.45(b)(6)(1) Postsecondary Institution Recipients Must Provide Live Hearing

with Cross-Examination

Self-Representation Versus Cross-Examination Conducted by Advisors
Comments: Some commenters opposed § 106.45(b)(6)(1) because that provision restricts cross-

examination to being conducted by a party’s advisor, foreclosing the option for a respondent (or
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complainant) to be self-represented and conduct cross-examination personally. Commenters
argued that the right of self-representation has a long history under U.S. constitutional law, and
that the Supreme Court has held that States cannot force an attorney on an unwilling criminal
defendant,'!? that the Sixth Amendment’s right to confront witnesses applies to the accused, not

1314 and that representing oneself affirms the dignity and autonomy of the accused.'*!>

to lawyers,
Commenters asserted that the final regulations should be modified so that “in the event that the
advisor assigned by a recipient is unacceptable to the respondent, the respondent must have the
right to self-represent in all cross-examinations.”

Some commenters suggested that this provision should be modified to allow students to
confer with their advisors and for advisors to actively represent the student during any part of a
live hearing. At least one commenter argued that students should be allowed to have a
confidential advisor, or confidential advocate, allowed to accompany the party to the hearing, in
addition to an advisor of choice or assigned advisor for cross-examination purposes.

Some commenters supported the proposed rules’ requirement that if a party does not have
an advisor of choice at a hearing, the recipient would be required to provide an advisor “aligned
with that party” to ensure that each party’s interest is represented during the hearing. At least one

commenter urged the Department to require that such an appointed advisor be “genuinely

aligned” with the party, because recipient employees appointed as advisors may be loyal to the

1313 Commenters cited: Faretta v. Cal., 422 U.S. 806, 816 (1974) (the right to represent oneself stems in part from
the premise that the defense may be made easier if the accused is permitted to bypass lawyers and conduct the trial
himself); id. at 834 (even if a lawyer could more aptly represent an accused, the advantage of a lawyer’s training and
experience can be realized only with the accused’s cooperation).

1314 Commenters cited: id. at 819-20.

1315 Commenters cited: McKaskle v. Wiggins, 465 U.S. 168, 176-77 (1984).
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institution and not to the party, or may hold ideological beliefs that align with complainants or
respondents.

Many commenters opposed the provision in § 106.45(b)(6)(i) that requires recipients to
provide a party with an advisor to conduct cross-examination if a party does not have an advisor
at a live hearing. Commenters particularly objected to the language in the NPRM requiring a
recipient-provided advisor to be “aligned with that party” because: recipients will find it
impossible to ensure parity between the parties; recipients will face additional litigation risks
stemming from the recipient’s provision of advisors for parties (such as claims by parties that the
recipient provided an incompetent advisor, an advisor not sufficiently “aligned with the party,”
or ineffective assistance of counsel); the NPRM provided no guidance about how a recipient
should determine whether an advisor is “aligned with” a party; especially in smaller institutions,
a recipient’s obligation to appoint an advisor who must conduct cross-examination adverse to
another student or employee presents potential conflicts of interest (particularly because
appointed advisors are likely to be administrators, professors, or other recipient staff who interact
with both parties outside the grievance process) and pitting a recipient’s employee against a
recipient’s student is antithetical to recipients’ educational mission.'*'® Commenters argued that

requiring recipients to appoint party-aligned advisors contradicts the expectation that the

1316 Commenters cited studies for the proposition that frequent, positive interactions with faculty and staff not only
strongly influence academic achievement and scholastic self-concept, but motivation, institutional retention, and
persistence towards a degree as well, particularly for students of color; commenters cited, e.g., Meera Komarraju et
al., Role of Student-Faculty Interactions in Developing College Students’ Academic Self-Concept, Motivation, and
Achievement, 51 JOURNAL OF COLL. STUDENT DEVELOPMENT 3 (2010). Commenters cited studies for the
proposition that negative interactions between faculty and students significantly damage students’ self-esteem,
academic performance, mental health, and ultimately, retention and persistence; commenters cited, e.g., Kevin A.
Nadal et al., The Adverse Impact of Racial Microaggressions on College Students’ Self-esteem, 55 JOURNAL OF
COLL. STUDENT DEVELOPMENT 5 (2014).
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recipient is neutral and impartial toward the parties, and that educational disciplinary processes
are not about building a case for or against a party but simply gathering as much information as
possible; these commenters stated that § 106.45(b)(6)(1) abandons institutions’ processes that are
“built to assemble the voices and experiences of the parties involved, not the voices of third-
party advisors.”

Commenters asserted that many recipient employees will not wish to be viewed as
providing support or advocacy to one party over another, including in instances where the
advisor believes the party to whom the advisor is assigned is lying. Commenters asserted that
currently, many recipients provide advisors to parties but such advisors are neutral, advising a
party about the grievance process itself but not advocating on behalf of the party or serving as a
party’s proxy, and commenters argued that instead of requiring assigned advisors to be “aligned
with” the party the provision should require that assigned advisors be knowledgeable about
university processes and able to give neutral advice to the party. Other commenters asserted that
this provision should require recipients to give parties advice about selecting advisors but not
require recipients to provide advisors to parties. Commenters argued that the final regulations
should state that a party’s advisor cannot be a person who exercises any administrative or
academic authority over the other party. Commenters asserted that party advisors should be
required to agree to a code of conduct prohibiting hostile, abusive, or irrelevant questioning.

Some commenters argued that it is vital that both parties have advisors of equal

competency during the hearing and thus requested that the final regulations require recipients to
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1317

appoint attorneys for both parties, or wherever one party has hired an attorney, °'’ or upon the

request of a party. Commenters suggested that this provision be modified to allow any party
without an advisor of choice at a hearing to select an advisor of the party’s choice from a panel
of advisors whom the recipient has trained to be familiar with the recipient’s grievance process.
Other commenters expressed concern that the requirement for advisors to conduct cross-
examination and for recipients to provide advisors for parties who do not have one risks a de
facto “arms race” whereby if a respondent hires an attorney, recipients will feel pressured to hire
an attorney for the complainant to ensure equity, and this will be too costly for many recipients.
Commenters similarly asserted that recipients will feel compelled to ensure that assigned
advisors are attorneys because it will be crucial that a party and an assigned advisor
communicate candidly which requires attorney-client privilege so that conversations are non-
discoverable in subsequent civil or criminal matters. Commenters argued that it is likely that
State bar associations will find that conducting cross-examination constitutes practice of law and
thus recipients will end up being required to hire attorneys for parties, and not simply assign non-
attorney advisors.'*'® Commenters argued that this amounts to a costly, unfunded mandate that

will create a niche market for litigation-attorney advisors.

1317 Commenters cited: Curtis J. Berger & Vivian Berger, Academic Discipline: A Guide to Fair Process for the
University Student, 99 COLUM. L. REV. 289, 341 (1999) (discussing the right to counsel in cases involving academic
wrongdoing).

1318 Commenters asserted that, for example, in Ohio where the Sixth Circuit’s Baum decision applies, rape crisis
advocate centers who typically have provided pro bono advocates to serve as advisors of choice for complainants
have, because of Baum, forbidden staff to serve as advisors of choice to prevent claims of unauthorized practice of
law, based on opinions of the Ohio Bar Association and the American Bar Association. These commenters asserted
that the NPRM would make this result widespread and cut off an avenue of consistent, informed support that should
be available to complainants.
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Commenters argued that a party disappointed about the outcome of the hearing should
not be allowed to challenge the adequacy of the advisor provided by the university, either on
appeal or in subsequent litigation.

Commenters argued that the Department lacks statutory authorization under Title IX to
require recipients to provide advisors to students, and that such a requirement does not serve to
further Title IX’s non-discrimination mandate.

Commenters requested clarification of this provision to answer questions such as: who
may determine whether an assigned advisor is aligned with the party, and what factors should be
used in making that determination? Is the assigned advisor expected to assume the party’s
version of events is accurate? If one party hires an attorney as an advisor of choice and the
recipient must provide an advisor for the other party, must the recipient assign that party an
attorney? Can recipients limit the participation of advisors in a hearing, other than conducting
cross-examination? May a recipient impose cost or fee limitations on attorneys chosen by parties
to make equity and parity more likely? Could a school allow advisors of choice but appoint
separate advisors to conduct cross-examination? If a party shows up at a hearing without an
advisor, must the recipient stop the hearing to appoint an advisor for the party? May a decision-
maker punish a party if the party’s advisor breaks rules during the hearing? Can a party decide
during a hearing to “fire” the assigned advisor? Can a party delay a hearing by refusing to accept
a recipient’s assigned advisor perhaps by arguing that the advisor is not “aligned with” the party?
May the party advisors also conduct direct examination of the party they are advising, or only
cross-examination of the other parties and witnesses? Must a recipient provide an advisor for a
party who is also an employee of the recipient, including at-will employees? May a recipient

require certain training and competency assessments for assigned advisors? Some commenters
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asserted that the final regulations should require training for appointed advisors, including at a
minimum how to conduct cross-examination and how to respond to cross-examination conducted
by an attorney, so that parties feel adequately represented.
Discussion: The Department understands commenters who argued for a right of self-
representation, but the Department has concluded that self-representation by parties in a live
hearing in the context of a Title IX adjudication presents substantial risk of diminishing the
effectiveness and benefits of cross-examination while increasing the probability that parties will
feel traumatized by the prospect and reality of personal confrontation. As explained above, the
Department believes that cross-examination is a valuable tool serving the truth-seeking function
of a Title IX grievance process. However, the right to cross-examination is not unfettered and the
effectiveness of cross-examination depends on the circumstances presented in many Title [X
sexual harassment cases whereby a complainant and respondent have alleged and denied
commission of traumatic, violative acts. To retain the benefits of cross-examination in this
sensitive, high-stakes context, the Department has concluded that restrictions on the right of
cross-examination best serve the purposes of a Title IX adjudication.

The context and purpose of a Title IX adjudication differ significantly from that of a
criminal trial. The Sixth Amendment rights guaranteed to a criminal defendant are not

constitutionally guaranteed to a respondent in a Title IX adjudication,'!’

and the Department
does not believe that a right of self-representation would best effectuate the purposes of Title IX.

The Department believes that the final regulations appropriately give respondents and

BY E g, ILN.S.v. Lopez-Mendoza, 468 U.S. 1032, 1038 (1984) (“Consistent with the civil nature of the proceeding,
various protections that apply in the context of a criminal trial do not apply in a deportation hearing.”).
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complainants equal and meaningful opportunity to select their own advisors of choice and to
thereby direct and control the manner by which a party exercises a right of cross-examination.
The final regulations thus do not “force an attorney” onto a respondent (or complainant). Rather,
the final regulations provide as a back-stop that if a party does not (or cannot) take the
opportunity to select an advisor of choice, rather than conducting cross-examination personally
the recipient will provide the party an advisor for that purpose. A party always retains the right
not to participate in a grievance process, but where the party does wish to participate and
advance the party’s interests in the case outcome, with respect to testing the credibility of
testimony via cross-examination, the party must do this by selecting an advisor of choice, or else
working with an advisor provided to the party (without fee or charge) by the recipient. The
Department notes that the final regulations, § 106.45(b)(5)(iv) and § 106.45(b)(6)(1), make clear
that the choice or presence of a party’s advisor cannot be limited by the recipient. To meet this
obligation a recipient also cannot forbid a party from conferring with the party’s advisor,
although a recipient has discretion to adopt rules governing the conduct of hearings that could,
for example, include rules about the timing and length of breaks requested by parties or advisors
and rules forbidding participants from disturbing the hearing by loudly conferring with each
other.

With respect to allowing parties to be accompanied by a confidential advisor or advocate
in addition to a party’s chosen or assigned advisor, the Department notes that § 106.71 states
“The recipient must keep confidential the identity of any individual who has made a report or
complaint of sex discrimination, including any individual who has made a report or filed a
formal complaint of sexual harassment, any complainant, any individual who has been reported

to be the perpetrator of sex discrimination, any respondent, and any witness, except as may be
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permitted by the FERPA statute or regulations, 20 U.S.C. 1232g and 34 CFR part 99, or as
required by law, or to carry out the purposes of [34 CFR part 106], including the conduct of any
investigation, hearing, or judicial proceeding arising thereunder” and this restriction may limit a
recipient’s ability to authorize the parties to be accompanied at the hearing by persons other than
advisors. For example, a person assisting a party with a disability, or a language interpreter, may
accompany a party to the hearing without violating § 106.71(a) because such a person’s presence
at the hearing is required by law and/or necessary to conduct the hearing. The sensitivity and
high stakes of a Title IX sexual harassment grievance process weigh in favor of protecting the
confidentiality of the identity and parties to the extent feasible (unless otherwise required by
law), and the Department thus declines to authorize that parties may be accompanied to a live
hearing by persons other than the parties’ advisors, or other persons for reasons “required by
law” as described above.

The Department is persuaded by commenters’ concerns that the “aligned with that party”
language in this provision posed unnecessary confusion and potential problems. As a result, the
Department has removed that language from § 106.45(b)(6)(i). Accordingly, the Department
declines to adopt a commenter’s suggestion to specify that the assigned advisor must be
“genuinely aligned” with the party. The Department does not believe it is feasible, necessary, or
appropriate to ask recipients to screen potential assigned advisors’ ideological beliefs or ties of
loyalty to the recipient. The Department is persuaded by commenters’ concerns that a condition
of “alignment” with a party exposes recipients to claims by parties that, in the party’s subjective
view, an assigned advisor was not sufficiently “aligned with” the party, and this open-ended
potential to accuse recipients of violating these regulations does not serve the Department’s

interest in prescribing a predictable framework under which recipients understand and comply
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with their legal obligations. We have revised § 106.45(b)(6)(i) to state: “If a party does not have
an advisor present at the hearing, the recipient must provide without fee or charge to that party an
advisor of the recipient’s choice, who may be, but is not required to be, an attorney, to conduct
cross-examination on behalf of that party.” This directive addresses many of the commenters’
concerns about providing an advisor. By explicitly acknowledging that advisors provided by a
recipient may be — but need not be — attorneys, expressly stating that the provided advisor is “of
the recipient’s choice,” and limiting the role of provided advisors to conducting cross-
examination on behalf of a party, the final regulations convey the Department’s intent that a
recipient enjoys wide latitude to fulfill this requirement. Claims by a party, for instance, that a
recipient failed to provide “effective assistance of counsel” would not be entertained by the
Department because this provision does not require that advisors be lawyers providing legal
counsel nor does this provision impose an expectation of skill, qualifications, or competence. An
advisor’s cross-examination “on behalf of that party” is satisfied where the advisor poses
questions on a party’s behalf, which means that an assigned advisor could relay a party’s own
questions to the other party or witness, and no particular skill or qualification is needed to
perform that role. These changes in the final regulations similarly address commenters’ concerns
that the assigned advisors need be “adverse” to or “pitted against” members of the recipient’s
community. While an assigned advisor may have a personal or professional belief in, or
dedication to, the position of the party on whose behalf the advisor conducts cross-examination,
such a belief or dedication is not a requirement to function as the assigned advisor. Whether a
party’s cross-examination is conducted by a party’s advisor of choice or by the advisor provided
to that party by the recipient, the recipient itself remains neutral, including the decision-maker’s

obligation to serve impartially and objectively evaluate relevant evidence. The Department
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emphasizes that advisors of choice, and advisors provided to a party by the recipient, are not
subject to the requirements of § 106.45(b)(1)(iii) which obligates Title IX personnel (Title IX
Coordinators, investigators, decision-makers, and persons who facilitate informal resolutions) to
serve impartially without conflicts of interest or bias for or against complainants or respondents
generally, or for or against an individual complainant or respondent.

The Department understands commenters’ point that educational processes have been
designed to let the voices and perspectives of the parties be heard, and not the voices and
perspectives of third-party advisors. For reasons described above and in § 106.45(b)(5)(iv), the
Department believes that giving each party the opportunity to be assisted and supported by an
advisor of choice yields important benefits to both parties participating in a grievance process.
The final regulations carefully balance the right of parties to rely on and be assisted by advisors
with the interest of an educational institution in focusing the institution’s process on the
institution’s own students and employees rather than on third parties. The final regulations allow
recipients to limit the active participation of advisors, with the one exception in § 106.45(b)(6)(1)
that an advisor must conduct cross-examination on behalf of a party. As noted above, the
Department believes that the risks of allowing personal confrontation between parties in sexual
harassment cases outweigh the downsides of allowing advisors to actively participate in the
limited role of conducting cross-examination.

The Department understands commenters’ assertions that many recipient’s employees
will not wish to serve as party advisors because they do not want to be viewed as supporting or
assisting one party over the other. The Department notes that § 106.45(b)(6)(i) applies only to
postsecondary institutions, and institutions of higher education that receive Federal student aid

under Title IV of the Higher Education Act of 1965, as amended, already must comply with the
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Clery Act, which permits parties to have advisors of choice, and commenters have noted that
many recipients’ practice is to allow parties to choose advisors from among recipient employees,
and that some recipients already provide advisors to parties. For the reasons explained above,
these final regulations do not change that landscape qualitatively, because even conducting
cross-examination “on behalf of a party” need not mean more than relaying that party’s questions
to the other parties and witnesses. That function could therefore equate to serving as a party’s
proxy, or advocating for a party, or neutrally relaying the party’s desired questions; this
provision leaves recipients and assigned advisors wide latitude in deciding how to fulfill the role
of serving as an assigned advisor. For the same reason, the Department does not believe it is
necessary to forbid assigned advisors from being persons who exercise any administrative or
academic authority over the other party; assigned advisors are not obligated to avoid conflicts of
interest and can fulfill the limited role described in § 106.45(b)(6)(1) regardless of the scope of
the advisor’s other duties as a recipient’s employee.

For reasons described above, the Department retains the requirement for recipients to
provide parties with an advisor to conduct cross-examination, instead of merely requiring
recipients to advise a party about how to select an advisor. In order to foreclose personal
confrontation between the parties during cross-examination while preserving the neutrality of the
recipient’s decision-maker, that procedure must be conducted by advisors rather than by parties,
and where a party does not take the opportunity to select an advisor of the party’s choice, that
choice falls to the recipient. As noted above, the final regulations do not preclude a recipient
from adopting and applying codes of conduct and rules of decorum to ensure that parties and

advisors, including assigned advisors, conduct cross-examination questioning in a respectful and
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non-abusive manner, and the decision-maker remains obligated to ensure that only relevant
questions are posed during cross-examination.

The Department understands commenters’ desire that both parties have advisors of equal
competency during a hearing. However, the Department does not wish to impose burdens and
costs on recipients beyond what is necessary to achieve a Title IX grievance process with robust
procedural protections leading to a reliable outcome. The Department believes that giving both
parties equal opportunity to select advisors of choice, who may be, but are not required to be
attorneys, and assuring parties who cannot or do not select their own advisor that the party can
still accomplish cross-examination at a hearing because the recipient will provide an advisor for
that limited purpose, sufficiently achieves the purpose of a Title IX grievance process without
imposing additional burdens on recipients to hire attorneys for the parties. Nothing in the final
regulations precludes a recipient from offering to provide attorney representation or non-attorney
advisors to both parties throughout the entire grievance process or just for a live hearing, though
§ 106.45(b)(5)(iv) ensures that parties would retain the right to select their own advisor of choice
and refuse any such offer by a recipient. To allow recipients to meet their obligations with as
much flexibility as possible, the Department declines to require recipients to pre-screen a panel
of assigned advisors from which a party could make a selection at a hearing, or to require
provided advisors to receive training from the recipient. The final regulations do not preclude a
recipient from taking such steps, in the recipient’s discretion, and the final regulations require
decision-makers to be trained specifically in issues of relevance. The Department reiterates that a
recipient may fulfill its obligation to provide an advisor for a party to conduct cross-examination
at a hearing without hiring an attorney to be that party’s advisor, and that remains true regardless

of whether the other party has hired a lawyer as an advisor of choice. The final regulations do not
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create an “arms race” with respect to the hiring of attorneys by recipients, and recipients remain
free to decide whether they wish to incur the cost or burden of providing attorneys when they
must provide an advisor to a party at a hearing to conduct cross-examination. This provision does
not impose an unfunded mandate on recipients because recipients retain discretion whether to
incur the cost of hiring attorney or non-attorney advisors.

The Department does not believe that the final regulations’ expectation for an advisor to
“conduct cross-examination on behalf of a party” constitutes the practice of law; a Title IX
adjudication is not a civil or criminal trial so the advisor is not representing a party in a court of
law, and the advisor is not required to perform any function beyond relaying a party’s desired
questions to the other party and witnesses. However, to the extent that a recipient is concerned
that State bar associations do, or may, consider party advisors at a live hearing to be practicing
law, the recipient retains discretion to select attorneys as assigned party advisors. Whether
attorneys become more involved in Title IX adjudications as a result is not the Department’s
concern; the final regulations focus on those procedural protections necessary to ensure that a
Title IX grievance process is designed to reach accurate determinations.

The Department believes that § 106.45(b)(6)(1), as revised in the final regulations,
addresses commenters’ concerns that parties will challenge the outcome based on the recipient’s
choice of advisor. This provision clarifies that the choice of advisor where one must be provided
by the recipient lies in the recipient’s sound discretion, and removes the “aligned with that party”
criterion so that a party cannot challenge the recipient’s choice by claiming the assigned advisor
was not sufficiently aligned. Whether or not the recipient complied with this provision is now
more objectively determined, i.e., by observing whether the assigned advisor “conducted cross-

examination on behalf of the party” which in essence only needs to mean relaying the party’s
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desired questions to the other party and witnesses. The Department does not have control over
claims made by parties against recipients in private litigation, but clarifies here that this
provision does not impose a burden on the recipient to ensure the “adequacy” of an assigned
advisor, merely that the assigned advisor performs the role described in this provision.

The Department disagrees that this provision exceeds the Department’s statutory
authority under Title IX. The Department believes this provision furthers Title [X’s non-
discrimination mandate by contributing to a fair grievance process leading to reliable outcomes,
which is necessary in order to ensure that recipients appropriately remedy sexual harassment
occurring in education programs or activities. The Department is authorized to promulgate rules
and regulations to effectuate the purpose of Title IX, including regulatory requirements that do
not, themselves, purport to represent a definition of discrimination. Particular requirements of a
grievance process are no different in kind from the regulatory requirements the Supreme Court
has expressly acknowledged fall under the Department’s regulatory authority. For example, the
Department’s regulations have long required recipients to have grievance procedures in place
even though the absence of grievance procedures does not, itself, constitute discrimination,'32°
because adopting and publishing grievance procedures for the “prompt and equitable” resolution

1321

of sex discrimination °~' makes it more likely that a recipient will not engage in sex

1320 Cannon v. Univ. of Chicago, 441 U.S. 677, 704 (1979) (noting that the primary congressional purposes behind
Title IX were “to avoid the use of Federal resources to support discriminatory practices” and to “provide individual
citizens effective protection against those practices.”); see also Gebser, 524 U.S. at 291-92 (refusing to allow
plaintiff to pursue a claim under Title [X based on the school’s failure to comply with the Department’s regulatory
requirement to adopt and publish prompt and equitable grievance procedures, stating “And in any event, the failure
to promulgate a grievance procedure does not itself constitute ‘discrimination’ under Title IX. Of course, the
Department of Education could enforce the requirement administratively: Agencies generally have authority to
promulgate and enforce requirements that effectuate the statute’s non-discrimination mandate, 20 U.S.C. 1682, even
if those requirements do not purport to represent a definition of discrimination under the statute.”).

132134 CFR 106.9; § 106.8(c).
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discrimination and will remedy any discrimination brought to the recipient’s attention by a
student or employee. Similarly, the Department has carefully considered what procedures
appropriately address allegations of sex discrimination in the form of sexual harassment and has
determined that the § 106.45 grievance process, including cross-examination conducted through
advisors in postsecondary institutions, effectuates Title IX’s non-discrimination mandate by
making it less likely that a recipient will fail to accurately determine whether a student or
employee has been victimized by sexual harassment and needs remedies to restore or preserve
equal access to the recipient’s education programs or activities.

The Department appreciates commenters’ requests for clarification of this provision.
Some clarification requests have been answered by the modifications made to this provision,
such as removal of the “aligned with that party” language and specification that when a recipient
must provide an advisor during a hearing the selection of that advisor is “of the recipient’s
choice” and the assigned advisor “may be, but is not required to be, an attorney.”

As to commenters’ additional questions about this provision: the assigned advisor is not
required to assume the party’s version of events is accurate, but the assigned advisor still must
conduct cross-examination on behalf of the party. The only limitation on recipients’ discretion to
restrict advisors’ active participation in proceedings is this provision’s requirement that advisors
conduct cross-examination, so recipients remain free to apply rules (equally applicable to both
parties) restricting advisor participation in non-cross examination aspects of the hearing.
Recipients cannot impose a cost or fee limitation on a party’s advisor of choice and if required to
provide a party with an advisor at a hearing, the recipient may not charge the party any fee. The
final regulations require the recipient to keep confidential the identity of any individual who has

made a report or complaint of sex discrimination, including any individual who has made a
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report or filed a formal complaint of sexual harassment, any complainant, any individual who has
been reported to be the perpetrator of sex discrimination, any respondent, and any witness,
except as may be permitted by the FERPA statute or regulations, 20 U.S.C. 1232g and 34 CFR
part 99, or as required by law, or to carry out the purposes of 34 CFR part 106, including the
conduct of any hearing. These confidentiality obligations may affect a recipient’s ability to offer
parties a recipient-provided advisor to conduct cross-examination in addition to allowing the
parties’ advisors of choice to appear at the hearing. The final regulations do not preclude
recipients from adopting a rule that requires parties to inform the recipient in advance of a
hearing whether the party intends to bring an advisor of choice to the hearing; but if a party then
appears at a hearing without an advisor the recipient would need to stop the hearing as necessary
to permit the recipient to assign an advisor to that party to conduct cross-examination. A party
cannot “fire” an assigned advisor during the hearing, but if the party correctly asserts that the
assigned advisor is refusing to “conduct cross-examination on the party’s behalf” then the
recipient is obligated to provide the party an advisor to perform that function, whether that means
counseling the assigned advisor to perform that role, or stopping the hearing to assign a different
advisor. If a party to whom the recipient assigns an advisor refuses to work with the advisor
when the advisor is willing to conduct cross-examination on the party’s behalf, then for reasons
described above that party has no right of self-representation with respect to conducting cross-
examination, and that party would not be able to pose any cross-examination questions. Whether
advisors also may conduct direct examination is left to a recipient’s discretion (though any rule
in this regard must apply equally to both parties). This provision applies to parties who are a
recipient’s employees, including at-will employees; recipients may not impose training or
competency assessments on advisors of choice selected by parties, but nothing in the final
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regulations prevents a recipient from training and assessing the competency of its own
employees whom the recipient may desire to appoint as party advisors.

The Department declines to require training for assigned advisors because the goal of this
provision is not to make parties “feel adequately represented” but rather to ensure that the parties
have the opportunity for their own view of the case to be probed in front of the decision-maker.
Whether a party views an advisor of choice as “representing” the party during a live hearing or
not, this provision only requires recipients to permit advisor participation on the party’s behalf 7o
conduct cross-examination; not to “represent” the party at the live hearing. A recipient may, but
is not required to, allow advisors to “represent” parties during the entire live hearing (or, for that
matter, throughout the entire grievance process).!*??

The Department notes that nothing in these final regulations infringes on a recipient’s
ability to enforce its own codes of conduct with respect to conduct other than Title IX sexual
harassment, and thus if a party or advisor “breaks a recipients’ rules” during a hearing the
recipient retains authority to respond in accordance with its codes of conduct, so long as the
recipient is also complying with all obligations under § 106.45. If a party’s advisor of choice
refuses to comply with a recipient’s rules of decorum (for example, by insisting on yelling at the
other party), the recipient may provide that party with an advisor to conduct cross-examination
on behalf of that party. If a provided advisor refuses to comply with a recipient’s rules of
decorum, the recipient may provide that party with a different advisor to conduct cross-
examination on behalf of that party. The Department also notes that § 106.71 protects

participants in a Title IX grievance process against retaliation so an action taken against any

1322 Section 106.45(b)(5)(iv).
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participant in a hearing may not be taken for the purpose of interfering with any right or privilege
secured by Title IX or because the individual has participated in any manner in a hearing.
Changes: The Department has revised § 106.45(b)(6)(i) to remove the phrase “aligned with that
party” and clarify that if a party does not have an advisor present at the live hearing, the recipient
must provide without fee or charge to that party an advisor of the recipient’s choice, who may
be, but is not required to be, an attorney, to conduct cross-examination on behalf of that party.

We have also added § 106.71, prohibiting retaliation and providing in pertinent part that
no recipient or other person may intimidate, threaten, coerce, or discriminate against any
individual for the purpose of interfering with any right or privilege secured by Title IX or
because the individual has made a report or complaint, testified, assisted, or participated or
refused to participate in any manner in an investigation, proceeding, or hearing; and the recipient
must keep confidential the identity of any individual who has made a report or complaint of sex
discrimination, including any individual who has made a report or filed a formal complaint of
sexual harassment, any complainant, any individual who has been reported to be the perpetrator
of sex discrimination, any respondent, and any witness, except as required by the FERPA statute
or regulations, 20 U.S.C. 1232¢g and 34 CFR part 99, or as required by law, or to carry out the
purposes of 34 CFR part 106, including the conduct of any investigation or hearing.

Explain Decision to Exclude Questions

Comments: Some commenters supported the requirement in § 106.45(b)(6)(i) that decision-
makers explain to the party’s advisor posing a question any decision to exclude a question as not
relevant. Commenters asserted that they have observed Title IX proceedings in which recipients
refused to allow a party’s questions to be asked of the opposing party with no explanation as to

how or why the question was not relevant to the allegations. Commenters asserted that this
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requirement may reveal and prevent bias in proceedings by making the decision-maker explain
the rationale for deciding that a question is not relevant.

Other commenters opposed the requirement that decision-makers explain any reason for
excluding a question as not relevant, arguing that decision-makers are usually not lawyers or
judges and are not legally trained to make complex rulings, so that requiring on-the-spot
decisions about relevance will expose recipients to legal liability. Commenters argued that this
provision exceeds procedural norms in criminal courts where rules of procedure do not demand
that judges provide explanation for rulings. Commenters argued that parties should have the right
to appeal wrongful decisions to exclude evidence and thus it is unnecessary to require decision-
makers to explain exclusion decisions during the hearing. Commenters wondered whether the
parties are allowed to argue with the decision-maker upon hearing a decision-maker’s
explanation about the relevance of a question and expressed concern that protracted arguments
over relevance would lengthen hearings and feel tortuous for students. Commenters expressed
concern that the requirement to explain irrelevancy decisions will disincentivize decision-makers
from properly excluding questions that violate the rape shield protections.

Commenters proposed that the provision be modified to require decision-makers to
explain the decision to exclude questions in writing after the hearing rather than during the
hearing. Commenters suggested that the final regulations also give decision-makers the right to
screen questions before the hearing so the decision-maker has adequate time to consider whether
the questions are relevant. Commenters wondered what type of information a decision-maker is
required to give to meet this provision. Commenters argued this provision is meaningless
because if a decision-maker decides a question is irrelevant, presumably the decision-maker

believes the question does not tend to prove the matter at issue and thus, telling the decision-
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maker to state self-evidently during the hearing: “This question is not relevant because it is not
relevant” adds no value to the proceeding and only allows party advisors to bog down the
hearing by demanding that rote explanation.

Discussion: The Department agrees with commenters that a decision-maker’s refusal to explain
why questions are excluded has caused problems with the accuracy and perception of legitimacy
of recipients’ Title IX proceedings and thus believes that this provision reasonably prevents
those problems and helps ensure that decision-makers are making relevance determinations
without bias for or against complainants or respondents.

The Department disagrees that this provision requires legal expertise on the part of a
decision-maker. One of the benefits to the final regulations’ refusal to import wholesale any set
of rules of evidence is that the legal sophistication required to navigate rules of evidence results
often from determining the scope of exceptions to admissibility rules. By contrast, the decision-
maker’s only evidentiary threshold for admissibility or exclusion of questions and evidence is
whether the question or evidence is relevant — not whether it would then still be excluded under
the myriad of other evidentiary rules and exceptions that apply under, for example, the Federal
Rules of Evidence. While this provision does require “on the spot” determinations about a
question’s relevance, the decision-maker must be trained in how to conduct a grievance process,
specifically including how to determine relevance within the scope of this provision’s rape shield
language and the final regulations’ protection of privileged information and parties’ treatment
records. Contrary to some commenters’ assertions, judges in civil and criminal trials often do
make “on the spot” relevance determinations, and while this provision requires the decision-
maker to “explain” the decision in a way that rules of procedure do not require of judges, the

Department believes that this provision will aid parties in having confidence that Title IX
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decision-makers are appropriately considering all relevant evidence. The final regulations
contemplate that decision-makers often will be laypersons, not judges or lawyers. A judge’s
relevance ruling from the bench needs no in-the-moment explanation because a judge has the
legal sophistication to have reached a ruling against the backdrop of the judge’s legal knowledge.
By contrast, a layperson’s determination that a question is not relevant is made by applying logic
and common sense, but not against a backdrop of legal expertise. Thus, an explanation of how or
why the question was irrelevant to the allegations at issue, or is deemed irrelevant by these final
regulations (for example, in the case of sexual predisposition or prior sexual behavior
information) provides transparency for the parties to understand a decision-maker’s relevance
determinations.

Commenters correctly note that parties may appeal erroneous relevance determinations, if
they affected the outcome, because § 106.45(b)(8) allows the parties equal appeal rights on
grounds that include procedural irregularity that affected the outcome. However, asking the
decision-maker to also explain the exclusion of questions during the hearing does not affect the
parties’ appeal rights and may reduce the number of instances in which a party feels the need to
appeal on this basis because the decision-maker will have explained the decision during the
hearing. The final regulations do not preclude a recipient from adopting a rule (applied equally to
both parties) that does, or does not, give parties or advisors the right to discuss the relevance
determination with the decision-maker during the hearing. If a recipient believes that arguments
about a relevance determination during a hearing would unnecessarily protract the hearing or
become uncomfortable for parties, the recipient may adopt a rule that prevents parties and
advisors from challenging the relevance determination (after receiving the decision-maker’s

explanation) during the hearing.
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The Department does not believe this requirement will negatively affect a decision-
maker’s incentive to properly exclude questions under this provision’s rape shield protections.
The decision-maker is under an obligation to exclude such questions and evidence, and to only
evaluate relevant evidence in reaching a determination. Requiring the decision-maker to explain
relevance decisions during the hearing only reinforces the decision-maker’s responsibility to
accurately determine relevance, including the irrelevance of information barred under the rape
shield language. Further, we have revised § 106.45(b)(1)(ii1) to require decision-makers (and
investigators) to be trained in issues of relevance, including how to apply the rape shield
protections in these final regulations.

Requiring the decision-maker to explain decisions about irrelevance also helps reinforce
the provision in § 106.45(b)(1)(iii) that a decision-maker must not have a bias for or against
complaints or respondents generally or an individual complainant or respondent. Providing a
reason for the decision reveals whether the decision-maker is maintaining a neutral, objective
position throughout the hearing. The explanation for the decision may reveal any bias for a
particular complainant or respondent or a bias for or against complainants or respondents
generally.

The Department declines to change § 106.45(b)(6)(1) to require after-hearing explanation
of relevance determinations, but nothing in the final regulations precludes a recipient from
adopting a rule that the decision-maker will, for example, send to the parties after the hearing any
revisions to the decision-maker’s explanation that was provided during the hearing. In order to
preserve the benefits of live, back-and-forth questioning and follow-up questioning unique to
cross-examination, the Department declines to impose a requirement that questions be submitted

for screening prior to the hearing (or during the hearing); the final regulations revise this
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provision to clarify that cross-examination must occur “directly, orally, and in real time” during
the live hearing, balanced by the express provision that questions asked of parties and witnesses
must be relevant, and before a party or witness answers a cross-examination question the
decision-maker must determine relevance (and explain a determination of irrelevance).

This provision does not require a decision-maker to give a lengthy or complicated
explanation; it is sufficient, for example, for a decision-maker to explain that a question is
irrelevant because the question calls for prior sexual behavior information without meeting one
of the two exceptions, or because the question asks about a detail that is not probative of any
material fact concerning the allegations. No lengthy or complicated exposition is required to
satisfy this provision. Accordingly, the Department does not believe this requirement will “bog
down” the hearing. We have revised this provision by moving the requirement for the decision-
maker to explain determinations of irrelevance to be combined with a sentence that did not
appear in the NPRM, instructing the decision-maker to determine the relevance of a cross-
examination question before the party or witness answers the question and to explain any
decision to exclude a question as not relevant.

Changes: The Department has revised § 106.45(b)(6)(i) to add the phrase “directly, orally, and in
real time” to describe how cross-examination must be conducted, thereby precluding a
requirement that questions be submitted or screened prior to the live hearing. We have further
revised this provision by moving the requirement for the decision-maker to explain
determinations of irrelevance to be combined with a sentence that did not appear in the NPRM,
instructing the decision-maker to determine the relevance of a cross-examination or other
question before the party or witness answers the question and to explain any decision to exclude

a question as not relevant. We have also revised § 106.45(b)(1)(iii) to require training for
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decision-makers on issues of relevance, including application of the rape shield protections in §
106.45(b)(6).
No Reliance on Statements of a Party Who Does Not Submit to Cross-
Examination
Comments: Some commenters supported the provision in § 106.45(b)(6)(i) prohibiting a
decision-maker from relying on statements made by a party or witness who does not submit to
cross-examination in a postsecondary institution live hearing, because this requirement ensures
that only statements that have been tested for credibility, in the “crucible” of cross-examination,
will be considered. Commenters asserted that Title IX sexual misconduct cases often concern
accusations of a “he said/she said” nature where accounts differ between complainant and
respondent and corroborating evidence is inconclusive or non-existent, thus making cross-
examined party statements critical to reaching a fair determination.

Other commenters supported this provision but argued that one exception should apply:
statements against a party’s own interest should remain admissible even where the party refuses
to appear or testify. Commenters argued that without this change, this provision incentivizes
respondents who have already been convicted criminally not to appear for hearings because the
respondent’s absence would ensure that any admission, such as part of a plea bargain, could not
be considered.

Other commenters opposed the provision that a decision-maker cannot rely on statements

of a party or witness who does not submit to cross-examination. Some commenters argued that if
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a party refuses to submit to cross-examination, the consequence should be dismissal of the
proceeding, not exclusion of the refusing party’s statements. 323

Commenters argued that a respondent may refuse to submit to cross-examination in a
Title IX hearing when criminal charges are also pending against the respondent due to concerns
about self-incrimination and that this provision should prevent a decision-maker from drawing
any adverse inferences against a respondent based on a respondent’s refusal to submit to cross-
examination because a decision by an accused not to testify has no probative value and is
irrelevant to the issue of culpability. Commenters expressed concern that public institutions
could be opened up to legal challenges alleging violation of respondents’ Fifth Amendment right
against self-incrimination because where a respondent answered some questions, but refused to
answer other questions due to refusal to self-incriminate, the proposed rules would demand
exclusion of all the respondent’s statements, even as to the information about which the
respondent was subjected to cross-examination. Commenters argued this provision is unfair to
respondents because a respondent may not want to appear for a Title IX hearing for fear that oral
testimony could be admitted in a future criminal or civil proceeding, yet § 106.45(b)(6)(i) will
“all but require” the adjudicator to make a finding of responsibility against the respondent if the
reporting party testifies, is cross-examined, and is credible. Other commenters argued that it is

unfair that a complainant’s entire statement would be excluded where a respondent refused to

appear and thus the complainant could not be cross-examined by the respondent’s advisor.

1323 Commenters cited: Doe v. Univ. of Cincinnati, 872 F.3d 393, 401-02 (6th Cir. 2017) (“Given the parties’
competing claims, and the lack of corroborative evidence to support or refute Roe’s allegations, the present case left
the [recipient] with a choice between believing an accuser and an accused. Yet, the [recipient] resolved this problem
of credibility without assessing Roe’s credibility. In fact, it decided plaintiff’s fate without seeing or hearing from
Roe at all. That is disturbing and, in this case, a denial of due process.”) (internal quotation marks and citations
omitted).
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Commenters argued that this provision makes cross-examination mandatory and forces
survivors into a Hobson’s choice by requiring the decision-maker to disregard the statement of a
complainant who does not agree to be cross-examined. Commenters argued that it is unfair to
exclude a complainant’s statements from consideration when often a complainant will not wish
to submit to cross-examination due to fear of retaliation by a respondent, or chooses not to
participate in a grievance process initiated against the complainant’s wishes (such as where the
Title IX Coordinator signs a formal complaint). Commenters argued that this provision requires
exclusion of a complainant’s statements even where the complainant’s absence from a hearing is
because the respondent wrongfully procured the complainant’s absence, in contravention of the
doctrine of forfeiture by wrongdoing.'3?*

Commenters argued that in criminal cases, the right to cross-examine the prosecution’s
hearsay declarants only extends to declarants who, at the time of their statement, understood they
were giving evidence likely to be used in a later prosecution, and the proposed regulations thus
inappropriately exclude a common category of statements gathered in Title IX investigations:
statements to friends and family who are consoling a victim and are not aware that any crime is
under investigation.'*?> Commenters argued that excluding a complainant’s statement, including
the initial formal complaint, just because a survivor does not want to undergo cross-examination

is prejudicial and not a trauma-informed practice, when even reporting sexual misconduct

requires bravery. Commenters argued that this provision is punitive when survivors are already

1324 Commenters cited: Reynolds v. United States, 98 U.S. 145, 158 (1878) for the proposition that forfeiture by
wrongdoing is a doctrine that says a respondent gives up his right to confront the witness when he has procured that
person’s absence, and arguing that the NPRM requires exclusion of a complainant’s statements even if the
complainant’s absence is due to the respondent’s wrongdoing.

1325 Commenters cited: Crawford v. Washington, 541 U.S. 36 (2004).
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required to participate in an investigation that can last for months. Commenters argued it is
unfair to punish a survivor by denying relief for a meritorious claim just because key witnesses
refuse to testify or refuse to submit to cross-examination.

Commenters argued that this provision may make it difficult for schools to address
situations where they know of predators operating on their campuses, as victim after victim
declines to participate in cross-examination, potentially creating incentives for schools to coerce
unwilling victims into participating in traumatizing processes, leading to further breakdown in
trust between students and their institutions.

Commenters argued that the statements of witnesses should not be excluded due to non-
appearance or refusal to submit to cross-examination, because witnesses may be unavailable for
legitimate reasons such as studying abroad, illness, graduation, out-of-state residency, class
activities, and so forth. Some commenters suggested that for witnesses (but not parties) written
statements or telephonic testimony should be sufficient.

Commenters argued that parties and witnesses may be unavailable for a hearing for a
variety of reasons unrelated to the reliability of their statements, including death, or disability
that occurs after an investigation has begun but before the hearing occurs.

1326 allow out-of-court statements

Commenters argued that the Federal Rules of Evidence
to be admitted in certain circumstances and for limited purposes, while § 106.45(b)(6)(i) creates
a “draconian” rule that excludes even relevant, reliable statements, a result that is particularly

unfair in light of the fact that recipients do not have subpoena powers to compel parties and

witnesses to attend hearings. Commenters argued that courts do not impose cross-examination as

1326 Commenters cited: Fed. R. Evid. 804, 805.
1165

T & Memraiftiag Materials Page 1208



a due process requirement where the legislature has not granted subpoena power to an
administrative body because to do so would allow the administrative body to act in a manner
contrary to its enabling statute, and public universities do not have subpoena power; thus,
commenters argued, the university cannot be foreclosed from relying on hearsay testimony of
absent witnesses.'*?” Commenters argued that this provision should be modified so that a
recipient may consider all information presented during the investigation and hearing regardless
of who appears at the hearing, so that videos, texts, and statements are all evaluated on their own
merits. Commenters argued that this provision creates a blanket exclusion of hearsay evidence,
yet the Supreme Court has never announced a “blanket rejection . . . of administrative reliance on
hearsay irrespective of reliability and probative value” and hearsay evidence may constitute
substantial evidence supporting an administrative finding.!328

Commenters suggested that this provision be modified so that the consequence of a party
failing to appear or answer questions is a change of the standard of evidence, not exclusion of the
party’s statements, so that if a complainant refuses to testify, the standard of evidence is
increased to the clear and convincing evidence standard, while if the respondent refuses to
testify, the standard of evidence is decreased to the preponderance of the evidence standard.

Commenters requested clarification that where a respondent fails to appear for a hearing,

the recipient may still enter a default finding against the respondent and implement protective

measures for the complainant.

1327 Commenters cited: Pub. Employees’ Ret. Sys. v. Stamps, 898 So.2d 664, 676 (Sup. Ct. Miss. 2005).

1328 Commenters cited: Richardson v. Perales, 402 U.S. 389, 407 (1971); Johnson v United States, 628 F.2d 187,
190-91 (D.C. Cir. 1980) (“We have rejected a per se approach that brands evidence as insubstantial solely because it
bears the hearsay label. . . . Instead, we evaluate the weight each item of hearsay should receive according to the
item’s truthfulness, reasonableness, and credibility.”).
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Commenters argued that the final regulations should allow for evidence not subject to
cross-examination (“uncrossed’) to be taken into account “for what it’s worth” by the decision-
maker who may assign appropriate weight to uncrossed statements rather than disregarding them
altogether, so as to provide more due process and fundamental fairness to both parties in the
search for truth.

Commenters asked for clarification of a number of questions including: Does this
provision exclude only statements made during the hearing or to all of a party’s statements even
those made during the investigation, or prior to a formal complaint being filed? What is the
threshold for not submitting to cross-examination (e.g., if a party answers by saying “I don’t
want to answer that” or answers several questions but refuses to answer one particular question,
has the party “submitted to cross-examination” or not, and does the reason for refusing to answer
matter, for instance where a respondent refuses to answer due to self-incrimination concerns, or a
complainant refuses to answer due to good faith belief that the question violates rape shield
protections and disagrees with the decision-maker’s decision to the contrary)? Does exclusion of
“any statement” include, for example, text messages or e-mail sent by the party especially where
one party submitted to cross-examination and the other did not, but the text message exchange
was between the two parties? Are decision-makers able to consider information provided in
documents during the investigation stage (e.g., police reports, SANE (sexual assault nurse
examiner) reports etc.), if certain witnesses referenced in those documents (e.g., police officers
and SANE nurses) do not submit to cross-examination or refuse to answer a specific question
during cross-examination? If a party or witness refuses to answer a question posed by the
decision-maker (not by a party advisor) must the decision-maker exclude the party’s statements?

Commenters suggested making this provision more precise by replacing “does not submit to
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cross-examination” with “does not appear for cross-examination.” Commenters asserted that
parties should have the right to “waive a question” without the party’s entire statement being
disregarded.

Discussion: The Department appreciates commenters’ support for this provision in §
106.45(b)(6)(1) and agrees that it ensures that in the postsecondary context, only statements that
have been tested for credibility will be considered by the decision-maker in reaching a
determination regarding responsibility. Where a Title IX sexual harassment allegation does not
turn on the credibility of the parties or witnesses, this provision allows the other evidence to be
considered even though a party’s statements are not relied on due to the party’s or witness’s non-
appearance or refusal to submit to cross-examination. The Department declines to add exceptions
to this provision, such as permitting reliance on statements against a party’s interest.
Determining whether a statement is against a party’s interest, and applying the conditions and

1329 would risk complicating a

exceptions that apply in evidentiary codes that utilize such a rule,
fact-finding process so that a non-attorney decision-maker — even when given training in how to
impartially conduct a grievance process — may not be equipped to conduct the adjudication.

The Department declines to change this provision so the consequence of refusal to submit
to cross-examination is dismissal of the case rather than non-reliance on the refusing party or
witness’s statement. Such a change would operate only against complainants’ interests because a

respondent could choose to refuse cross-examination knowing the result would be dismissal

(which, presumably, is a positive result in a respondent’s view). This would essentially give

1329 F g., Fed. R. Evid. 804(a) (describing conditions that constitute “unavailability” of a declarant); Fed. R. Evid.
804(b) (listing various exceptions to hearsay exclusion where declarant is unavailable).
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respondents the ability to control the outcome of the hearing, running contrary to the purpose of
the final regulations in giving both parties equal opportunity to meaningfully be heard before an
impartial decision-maker reaches a determination regarding responsibility.

As commenters acknowledged, not all Title [X sexual harassment allegations rely on
party testimony; for example, in some situations video evidence of the underlying incident is
available, and in such circumstances even if both parties fail to appear or submit to cross-
examination the decision-maker would disregard party statements yet proceed to evaluate
remaining evidence, including video evidence that does not constitute statements or to the extent
that the video contains non-statement evidence. If a party or witness makes a statement in the
video, then the decision-maker may not rely on the statement of that party or witness in reaching
a determination regarding responsibility. The Department understands commenters’ arguments
that courts have noted the unfairness of reaching a determination without ever probing or testing
the credibility of the complainant.!33° But § 106.45(b)(6)(i) does not raise such unfairness,
because the central unfairness is where a decision-maker “resolved this problem of credibility” in
favor of the party whose statements remained untested. The nature of such unfairness is not
present under the final regulations where, if a party does not appear or submit to cross-

examination the party’s statement cannot be relied on — this provision does not allow a decision-

1330 See, e.g., Doe v. Univ. of Cincinnati, 872 F.3d 393, 401-02 (6th Cir. 2017) (“Given the parties’ competing
claims, and the lack of corroborative evidence to support or refute Roe’s allegations, the present case left the
[recipient] with a choice between believing an accuser and an accused. Yet, the [recipient] resolved this problem of
credibility without assessing Roe’s credibility. In fact, it decided plaintiff’s fate without seeing or hearing from Roe
at all. That is disturbing and, in this case, a denial of due process.”) (internal quotation marks and citations omitted);
Doe v. Purdue Univ. et al., 928 F.3d 652, 664 (7th Cir. 2019) (finding it “particularly concerning” that the university
concluded the complainant “was the more credible witness — in fact, that she was credible at all — without ever
speaking to her in person. Indeed, they did not even receive a statement written by Jane herself, much less a sworn
statement.”).
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maker to “resolve” credibility in favor of a party whose statements remain untested through
cross-examination.

The Department understands commenters concerns that respondents, complainants, and
witnesses may be absent from a hearing, or may refuse to submit to cross-examination, for a
variety of reasons, including a respondent’s self-incrimination concerns regarding a related
criminal proceeding, a complainant’s reluctance to be cross-examined, or a witness studying
abroad, among many other reasons. In response to commenters’ concerns, the Department has
revised the proposed regulations as follows: (1) We have revised § 106.45(b)(6)(i) to state that
where a decision-maker must not rely on an absent or non-cross examined party or witness’s
statements, the decision-maker cannot draw any inferences about the determination regarding
responsibility based on such absence or refusal to be cross-examined; (2) We have revised §
106.45(b)(6)(1) to grant a recipient discretion to hold the entire hearing virtually using
technology that enables any or all participants to appear remotely; (3) § 106.71 expressly
prohibits retaliation against any party, witness, or other person exercising rights under Title IX,
including the right to participate or refuse to participate in a grievance process; (4) §
106.45(b)(3)(i1) grants a recipient discretion to dismiss a formal complaint, or allegations therein,
where the complainant notifies the Title IX Coordinator in writing that the complainants wishes
to withdraw the allegations, or the respondent is no longer enrolled or employed by the recipient,
or specific circumstances prevent the recipient from gathering evidence sufficient to reach a
determination. These changes address many of the concerns raised by commenters stemming
from reasons why parties or witnesses may not wish to participate and the consequences of non-

participation.
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It is possible that one party’s refusal to submit to cross-examination could result in the
other party’s statements remaining under consideration by the decision-maker even though the
refusing party’s statements are excluded (e.g., where one party refuses to submit to cross-
examination, yet that party’s advisor cross-examines the opposing party, whose statements are
then considered by the decision-maker), but the opportunity of the refusing party to conduct
cross-examination of the opposing party ensures that the opposing party’s statements are not
considered unless they have been tested via cross-examination. Because the final regulations
preclude a decision-maker from drawing any inferences about the determination regarding
responsibility based solely on a party’s refusal to be cross-examined, the adjudication can still
yield a fair, reliable outcome even where, for example, the refusing party is a respondent
exercising a Fifth Amendment right against self-incrimination.

Where one party appears at the hearing and the other party does not, § 106.45(b)(6)(i)
still states: “If a party does not have an advisor present at the hearing, the recipient must provide
without fee or charge to that party an advisor of the recipient’s choice, who may be, but is not
required to be, an attorney, to conduct cross-examination on behalf of that party.” Thus, a party’s
advisor may appear and conduct cross-examination even when the party whom they are advising
does not appear. Similarly, where one party does not appear and that party’s advisor of choice
does not appear, a recipient-provided advisor must still cross-examine the other, appearing party
“on behalf of” the non-appearing party, resulting in consideration of the appearing party’s
statements but not the non-appearing party’s statements (without any inference being drawn
based on the non-appearance). Because the statements of the appearing party were tested via

cross-examination, a fair, reliable outcome can result in such a situation.
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The Department disagrees that this provision leaves complainants (or respondents) in a
Hobson’s choice. The final regulations address a complainant’s fear of retaliation, the
inconvenience of appearing at a hearing, and the emotional trauma of personal confrontation
between the parties. Further, as noted above, if a complainant still does not wish to appear or be
cross-examined, an appointed advisor may conduct cross-examination of the respondent (if the
respondent does appear) so that a decision-maker only considers the respondent’s statements if
the statements have been tested for credibility. Where a grievance process is initiated because the
Title IX Coordinator, and not the complainant, signed the formal complaint, the complainant
who did not wish to initiate a grievance process remains under no obligation to then participate
in the grievance process, and the Department does not believe that exclusion of the
complainant’s statements in such a scenario is unfair to the complainant, who did not wish to file
a formal complaint in the first place yet remains eligible to receive supportive measures
protecting the complainant’s equal access to education. If the respondent “wrongfully procures”
a complainant’s absence, for example, through intimidation or threats of violence, and the
recipient has notice of that misconduct by the respondent (which likely constitutes prohibited
retaliation), the recipient must remedy the retaliation, perhaps by rescheduling the hearing to
occur at a later time when the complainant may appear with safety measures in place.

The Department disagrees that this provision needs to be modified so that a party’s
statements to family or friends would still be relied upon even when the party does not submit to
cross-examination. Even if the family member or friend did appear and submit to cross-
examination, where the family member’s or friend’s testimony consists of recounting the
statement of the party, and where the party does not submit to cross-examination, it would be

unfair and potentially lead to an erroneous outcome to rely on statements untested via cross-

1172

T & Memraiftiag Materials Page 1215



examination.!*}! Further, such a modification would likely operate to incentivize parties to avoid
submitting to cross-examination if a family member or friend could essentially testify by
recounting the party’s own statements. The Department understands that courts of law operate
under comprehensive, complex rules of evidence under the auspices of judges legally trained to
apply those rules of evidence (which often intersect with other procedural and substantive legal
rules, such as rules of procedure, and constitutional rights). Such comprehensive rules of
evidence admit hearsay (generally, out-of-court statements offered to prove the truth of the
matter asserted) under certain conditions, which differ in criminal and civil trials. Because Title
IX grievance processes are not court proceedings, comprehensive rules of evidence do not, and
need not, apply. Rather, the Department has prescribed procedures designed to achieve a fair,
reliable outcome in the context of sexual harassment in an education program or activity where
the conduct alleged constitutes sex discrimination under Title IX. While judges in courts of law
are competent to apply comprehensive, complicated rules of evidence, the Department does not
believe that expectation is fair to impose on recipients, whose primary function is to provide

education, not to resolve disputes between students and employees.

831 E g., Crawford v. Washington, 541 U.S. 36 (2004) (although decided under the Sixth Amendment’s
Confrontation Clause which only applies to criminal trials, the Supreme Court discussed how the Confrontation
Clause stands for the principle that written statements are no substitute for cross-examination of witnesses in front of
the trier of fact); id. at 49 (noting that cross-examining the witness who simply reads or recounts the statements of
another witness in no way accomplishes the purposes and benefits of cross-examination) id. at 50, 51, 53 (“Raleigh
was, after all, perfectly free to confront those who read Cobham’s confession in court”) (referring to the trial of Sir
Walter Raleigh as a “paradigmatic confrontation violation”). Although the Confrontation Clause does not apply in a
noncriminal trial, the principle of cross-examining witness before allowing statements to be used is so deeply rooted
in American jurisprudence that ensuring that these final regulations reflect that fundamental American notion of
justice increases party and public confidence in the legitimacy of Title IX adjudications in postsecondary
institutions.
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Absent importing comprehensive rules of evidence, the alternative is to apply a bright-
line rule that instructs a decision-maker to either consider, or not consider, statements made by a
person who does not submit to cross-examination. The Department believes that in the context of
sexual harassment allegations under Title IX, a rule of non-reliance on untested statements is
more likely to lead to reliable outcomes than a rule of reliance on untested statements. If
statements untested by cross-examination may still be considered and relied on, the benefits of
cross-examination as a truth-seeking device will largely be lost in the Title IX grievance process.
Thus, the Department declines to import a rule of evidence that, for example, allows a witness’s
statement to be relied on where the statement was made to friends or family without awareness
that a crime was under investigation.

The Department notes that the Supreme Court case cited to by some commenters urging a
rule that would essentially allow non-testimonial statements to be considered without having
been tested by cross-examination, analyzed a judicially-implied hearsay exception in light of the
constitutional (Sixth Amendment’s Confrontation Clause) right of a criminal defendant to
confront witnesses; the Court reasoned that the plain language of the Confrontation Clause refers
to “witnesses,” that the dictionary definition of a witness is one who “bears testimony” and thus
the Confrontation Clause generally does not allow testimonial statements — such as formal
statements, solemn declarations, or affirmations, intended to prove or establish a fact — to be used
against a criminal defendant unless such statements are made by a person subject to cross-
examination in court, or where the defendant had a previous opportunity to cross-examine the

person making the statement.!3*? The Court reasoned that hearsay exceptions as applied to non-

1332 Crawford v. Washington, 541 U.S. 36, 50-55 (2004).
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testimonial statements, such as business records, did not raise the core concern of the
Confrontation Clause and, thus, rules of evidence permitting admission of non-testimonial
statements under specific hearsay exceptions did not raise constitutional problems.'*** While
commenters correctly observe that the Confrontation Clause is concerned with use of testimonial
statements against criminal defendants, even if use of a non-testimonial statement poses no
constitutional problem under the Sixth Amendment, the statement would still need to meet a
hearsay exception under applicable rules of evidence in a criminal court. For reasons discussed
above, the Department does not wish to impose a complex set of evidentiary rules on recipients,
whether patterned after civil or criminal rules. Even though a party’s statements that are not
subject to cross-examination might be admissible in a civil or criminal trial under rules of
evidence that apply in those contexts, the Department has determined that such untested
statements, whether testimonial or non-testimonial, should not be relied on in a Title IX
grievance process. Reliance on party and witness statements that have not been tested for
credibility via cross-examination undermines party and public confidence in the fairness and
accuracy of the determinations reached by postsecondary institutions. This provision need not
result in failure to consider relevant evidence because parties and witnesses retain the
opportunity to have their own statements considered, by submitting to cross-examination.

In cases where a complainant files a formal complaint, and then does not appear or
refuses to be cross-examined at the hearing, this provision excludes the complainant’s
statements, including allegations in a formal complaint. The Department does not believe this is

prejudicial or punitive against a complainant because the final regulations provide complainants

1333 Id. at 56.
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with opportunities to submit to cross-examination and thus have their statements considered, in
ways that lessen the inconvenience and potential trauma of such a procedure. Complainants may
request (and the recipient must grant the request) for the live hearing to be held with the parties
in separate rooms so as not to come face to face with the respondent; questioning cannot be
conducted by the respondent personally; the recipient may allow parties to appear virtually for
the live hearing; complainants have the right to an advisor of choice to support and assist the
party throughout the grievance process; and recipients may establish rules of decorum to ensure
questioning is conducted in a respectful manner. Further, recipients must offer supportive
measures to a complainant which may, for example, forbid contact or communication between
the parties. The Department believes that without the credibility-testing function of cross-
examination, whether the complainant’s claim is meritorious cannot be ascertained with
sufficient assurance. The Department understands that complainants (and respondents) often will
not have control over whether witnesses appear and are cross-examined, because neither the
recipient nor the parties have subpoena power to compel appearance of witnesses. Some
absences of witnesses can be avoided by a recipient thoughtfully working with witnesses
regarding scheduling of a hearing, and taking advantage of the discretion to permit witnesses to
testify remotely. Where a witness cannot or will not appear and be cross-examined, that person’s
statements will not be relied on by the decision-maker, but the Department believes that any
determination reached under this provision will be more reliable than a determination reached
based on statements that have not been tested for credibility.

The Department notes that the final regulations expressly allow a recipient to remove a

respondent on an emergency basis and do not prescribe cross-examination as a necessary
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procedure during the post-removal opportunity to challenge the removal.!*** Recipients may also
implement supportive measures that restrict students’ or employees’ contact or communication
with others. Recipients thus have avenues for addressing serial predator situations even where no
victim chooses to participate in a grievance process. A recipient is prohibited from coercing

unwilling victims to participate in a grievance process,!>*>

even where the recipient’s goal is to
investigate a possible predator on campus.

The final regulations grant recipients discretion to allow participants, including witnesses,
to appear at a live hearing virtually; however, technology must enable all participants to see and
hear other participants, so a telephonic appearance would not be sufficient to comply with §
106.45(b)(6)(1). For reasons discussed above, written statements cannot be relied upon unless the
witness submits to cross-examination, and whether a witness’s statement is reliable must be
determined in light of the credibility-testing function of cross-examination, even where non-
appearance is due to death or post-investigation disability. The Department notes that recipients
have discretion to apply limited extensions of time frames during the grievance process for good
cause, which may include, for example, a temporary postponement of a hearing to accommodate
a disability.

The Department understands commenters’ concerns that a blanket rule against reliance

on party and witness statements made by a person who does not submit to cross-examination is a

broader exclusionary rule than found in the Federal Rules of Evidence, under which certain

1334 Section 106.44(c).

1335 Section 106.71 provides: “No recipient or other person may intimidate, threaten, coerce, or discriminate against
any individual for the purpose of interfering with any right or privilege secured by title IX or this part, or because
the individual has made a report or complaint, testified, assisted, or participated or refused to participate in any
manner in an investigation, proceeding, or hearing under this part.” (emphasis added).
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hearsay exceptions permit consideration of statements made by persons who do not testify in
court and have not been cross-examined. The Department understands that postsecondary
institutions lack subpoena power to compel parties or witnesses to appear and testify at a live
hearing. The final regulations do not purport to grant recipients the authority to compel
appearance and testimony. However, where a party or witness does not appear and is not cross-
examined, the statements of that party or witness cannot be determined reliable, truthful, or
credible in a non-courtroom setting like that of an educational institution’s proceeding that lacks
subpoena powers, comprehensive rules of evidence, and legal professionals. As many
commenters noted, recipients are educational institutions that should not be converted into de
facto courtrooms. The final regulations thus prescribe a process that simplifies evidentiary
complexities while ensuring that determinations regarding responsibility result from
consideration of relevant, reliable evidence. The Department declines to adopt commenters’
suggestion that instead the decision-maker should be permitted to rely on statements that are not
subject to cross-examination, if they are reliable; making such a determination without the
benefit of extensive rules of evidence would likely result in inconsistent and potentially
inaccurate assessments of reliability. Commenters correctly note that courts have not imposed a
blanket rule excluding hearsay evidence from use in administrative proceedings. However, cases

cited by commenters do not stand for the proposition that every administrative proceeding must
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be permitted to rely on hearsay evidence, even where the agency lacks subpoena power to
compel witnesses to appear. '3

The Department acknowledges that the evidence gathered during an investigation may be
broader than what is ultimately deemed relevant and relied upon in making a determination
regarding responsibility, but the procedures in § 106.45 are deliberately selected to ensure that all
evidence directly related to the allegations is reviewed and inspected by the parties, that the
investigative report summarizes only relevant evidence, and that the determination regarding
responsibility relies on relevant evidence. Because party and witness statements so often raise
credibility questions in the context of sexual harassment allegations, the decision-maker must
consider only those statements that have benefited from the truth-seeking function of cross-
examination. The recipient, and the parties, have equal opportunity (and, for the recipient, the
obligation) to gather and present relevant evidence including fact and expert witnesses, and face
the same limitations inherent in a lack of subpoena power to compel witness testimony. The
Department believes that the final regulations, including § 106.45(b)(6)(i), strike the appropriate
balance for a postsecondary institution context between ensuring that only relevant and reliable
evidence is considered while not over-legalizing the grievance process.

The Department declines to tie reliance on statements that are not subject to cross-

examination to the standard of evidence used. For reasons discussed in the “Section

1336 £ g., Johnson v United States, 628 F.2d 187, 190-91 (D.C. Cir. 1980) (holding that substantial evidence
supported U.S. Civil Service Commission’s termination determination even though it relied on hearsay statements of
three witnesses, where the agency’s procedural rules expressly allowed introduction of witness statements and the
statements were found to be reliable because they were from disinterested witnesses, consistent with each other, and
the defense had seen the witness statements prior to the hearing); Richardson v. Perales, 402 U.S. 389, 407,410
(1971) (Social Security Administration hearing regarding disability benefits eligibility did not deprive claimant of
due process by relying on written medical consultant reports, where those written reports were relevant and the
claimant could have compelled the doctors to appear for cross-examination but did not do so).
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106.45(b)(7)(1) Standard of Evidence and Directed Question 6 subsection of the
“Determinations Regarding Responsibility” subsection of the “Section 106.45 Recipient’s
Response to Formal Complaints” section of this preamble, the Department believes that it is
appropriate to leave recipients flexibility to choose between two standards of evidence but has
made changes in the final regulations to clarify that a recipient’s choice must then apply to all
formal complaints of sexual harassment subject to a § 106.45 grievance process. Making the
standard of evidence dependent on whether a decision-maker relies on party or witness
statements that are not subject to cross-examination would effectively remove a recipient’s
discretion to select a standard of evidence, and would not achieve the benefits of a recipient
implementing a predictable grievance process.

The Department appreciates commenters’ requests for clarification of this provision. As
noted above, even where a respondent fails to appear for a hearing, the decision-maker may still
consider the relevant evidence (excluding statements of the non-appearing party) and reach a
determination regarding responsibility, though the final regulations do not refer to this as a
“default judgment.” If a decision-maker does proceed to reach a determination, no inferences
about the determination regarding responsibility may be drawn based on the non-appearance of a
party. The Department notes that under § 106.45(b)(3)(i1) a recipient may in its discretion, but is
not required to, dismiss a formal complaint where the respondent is no longer enrolled or
employed by the recipient or where specific circumstances prevent the recipient from gathering
evidence sufficient to reach a determination regarding responsibility (or where a complainant
informs the Title IX Coordinator in writing that the complainant wishes to withdraw the formal

complaint).
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The prohibition on reliance on “statements” applies not only to statements made during
the hearing, but also to any statement of the party or witness who does not submit to cross-
examination. “Statements” has its ordinary meaning, but would not include evidence (such as
videos) that do not constitute a person’s intent to make factual assertions, or to the extent that
such evidence does not contain a person’s statements. Thus, police reports, SANE reports,
medical reports, and other documents and records may not be relied on to the extent that they
contain the statements of a party or witness who has not submitted to cross-examination. While
documentary evidence such as police reports or hospital records may have been gathered during

1337

investigation'°’ and, if directly related to the allegations inspected and reviewed by the

1338 and to the extent they are relevant, summarized in the investigative report,'* the

parties,
hearing is the parties’ first opportunity to argue to the decision-maker about the credibility and
implications of such evidence. Probing the credibility and reliability of statements asserted by
witnesses contained in such evidence requires the parties to have the opportunity to cross-
examine the witnesses making the statements.

The Department appreciates the opportunity to clarify here that to “submit to cross-
examination” means answering those cross-examination questions that are relevant; the decision-
maker is required to make relevance determinations regarding cross-examination in real time

during the hearing in part to ensure that parties and witnesses do not feel compelled to answer

irrelevant questions for fear of their statements being excluded. If a party or witness disagrees

1337 The Department notes that the final regulations add to § 106.45(b)(5)(i) a provision that restricts a recipient from
accessing or using a party’s treatment records without the party’s voluntary, written consent. If the party is not an
“eligible student,” as defined in 34 CFR 99.3, then the recipient must obtain the voluntary, written consent of a
“parent,” as defined in 34 CFR 99.3.

1338 Section 106.45(b)(5)(vi).

1339 Section 106.45(b)(5)(vii).
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with a decision-maker’s determination that a question is relevant, during the hearing, the party or
witness’s choice is to abide by the decision-maker’s determination and answer, or refuse to
answer the question, but unless the decision-maker reconsiders the relevance determination prior
to reaching the determination regarding responsibility, the decision-maker would not rely on the
witness’s statements.!**° The party or witness’s reason for refusing to answer a relevant question
does not matter. This provision does apply to the situation where evidence involves intertwined
statements of both parties (e.g., a text message exchange or e-mail thread) and one party refuses
to submit to cross-examination and the other does submit, so that the statements of one party
cannot be relied on but statements of the other party may be relied on. If parties do not testify
about their own statement and submit to cross-examination, the decision-maker will not have the
appropriate context for the statement, which is why the decision-maker cannot consider that
party’s statements. This provision requires a party or witness to “submit to cross-examination” to
avoid exclusion of their statements; the same exclusion of statements does not apply to a party or
witness’s refusal to answer questions posed by the decision-maker. If a party or witness refuses
to respond to a decision-maker’s questions, the decision-maker is not precluded from relying on
that party or witness’s statements.!**! This is because cross-examination (which differs from
questions posed by a neutral fact-finder) constitutes a unique opportunity for parties to present a
decision-maker with the party’s own perspectives about evidence. This adversarial testing of

credibility renders the person’s statements sufficiently reliable for consideration and fair for

1340 Parties have the equal right to appeal on three bases including procedural irregularity that affects the outcome, so
if a party disagrees with a decision-maker’s relevance determination, the party has the opportunity to challenge the
relevance determination on appeal. § 106.45(b)(8).

1341 The decision-maker still cannot draw any inference about the determination regarding responsibility based solely
on a party’s refusal to answer questions posed by the decision-maker; the final regulations refer in § 106.45(b)(6)(i)
to not drawing inferences based on refusal to answer “cross-examination or other questions” (emphasis added).
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consideration by the decision-maker, in the context of a Title IX adjudication often overseen by
laypersons rather than judges and lacking comprehensive rules of evidence that otherwise might
determine reliability without cross-examination.

The Department disagrees that the phrase “does not appear for cross-examination” is
clearer or leads to better results than this provision’s language, “does not submit to cross-
examination.” The former would permit a party or witness to appear but not engage in the cross-
examination procedure, which would not achieve the benefits of cross-examination discussed
above. For similar reasons, the Department declines to allow a party or witness to “waive” a
question because such a rule would circumvent the benefits and purposes of cross-examination
as a truth-seeking tool for postsecondary institutions’ Title IX adjudications.

Changes: The Department has revised § 106.45(b)(6)(i) to clarify that although a decision-maker
cannot rely on the statement of a party or witness who does not submit to cross-examination, the
decision-maker cannot draw any inference about the determination regarding responsibility
based solely on a party’s or witness’s absence from the hearing or refusal to answer cross-
examination or other questions. This provision has been further revised to allow recipients
discretion to hold live hearings with any or all parties, witnesses, and other participants
appearing virtually, with technology enabling participants simultaneously to see and hear each
other. The Department has also added § 106.71, prohibiting retaliation against any person
exercising rights under Title IX including participating or refusing to participate in any grievance
process. Section 106.45(b)(3)(ii), added in the final regulations, grants a recipient discretion to
dismiss a formal complaint, or allegations therein, where the complainant notifies the Title IX

Coordinator in writing that the complainants wishes to withdraw the allegations, or the
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respondent is no longer enrolled or employed by the recipient, or specific circumstances prevent
the recipient from gathering evidence sufficient to reach a determination.

Rape Shield Protections
Comments: Some commenters supported the rape shield protections in § 106.45(b)(6)(1)
(prohibiting questions or evidence about a complainant’s prior sexual behavior or sexual
predisposition, with two exceptions — where evidence of prior sexual behavior is offered to prove
someone other than the respondent committed the alleged offense, or where prior sexual
behavior evidence is specifically about the complainant and the respondent and is offered to
prove consent) because prohibiting asking about a complainant’s sexual history will give victims
more control when bringing claims, and because these provisions protect victims’ privacy.

Some commenters opposed the rape shield protections in § 106.45(b)(6)(i), arguing that
the ban on evidence concerning a complainant’s sexual history is too broad because evidence of
a complainant’s sexual history with the respondent should also be allowed to prove motive to
fabricate or conceal a sexual interaction, and not only to prove consent. Commenters argued that
Fed. R. Evid. 412 allows such evidence if the probative value substantially outweighs the danger
of harm to any victim and of unfair prejudice to any party, and because the rape shield language
in § 106.45(b)(6)(1) is based on Fed. R. Evid. 412, the final regulations should incorporate that
exception as well. Commenters argued that Fed. R. Evid. 412(b)(1)(B) allows sexual history
evidence to be offered by a criminal defendant without restriction but Fed. R. Evid. 412(b)(2)
provides that in civil cases, sexual history evidence is admissible to prove consent only if its
probative value substantially outweighs the danger of harm and unfair prejudice to a victim or

any party; commenters argued that because a Title IX grievance process is more analogous to a
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civil trial than a criminal trial, the rape shield language in § 106.45(b)(6)(1)-(ii) should include
the limitation contained in Fed. R. Evid. 412(b)(2).

Commenters argued that the prohibition against questions or evidence about sexual
predisposition or sexual history should also apply to respondents so that the questioning focuses
on the allegation at issue and does not delve into irrelevant details about a respondent’s sexual
history. At least one commenter mistakenly understood this provision to allow questions about a
complainant’s sexual history but not allow the same questions about a respondent’s sexual
history such that a respondent’s propensity to violence or past behaviors speaking to a pattern
could not be considered.

Commenters argued that an additional provision of Fed. R. Evid. 412 should be added
into the final regulations: allowance of “evidence whose exclusion would violate the defendant’s
constitutional rights.”

Other commenters supported the rape shield language but expressed concern that the
protections will be ineffective without comprehensive rules of evidence. Some commenters cited
a study that found lawyers in many cases routinely attempt to circumvent rape shield
limitations.!3#> Other commenters argued that because the rape shield protections are patterned
after Fed. R. Evid. 412, the final regulations should incorporate the explanatory information in
the Advisory Committee notes to Fed. R. Evid. 412!** so that parties and decision-makers better

understand the parameters of what kind of questioning is off-limits. Commenters argued that

1342 Commenters cited: Claire McGlynn, Rape Trials and Sexual History Evidence, 81 J. CRIM. L. 5 (2017).

1343 Commenters cited: Advisory Committee Notes, Fed. R. Evid. 412, stating sexual behavior “connotes all
activities that involve actual physical conduct, i.e., sexual intercourse and sexual contact, or that imply sexual
intercourse or sexual contact” including the victim’s use of contraceptives, evidence of the birth of a child, and
sexually transmitted diseases, and that the definition of sexual behavior also includes “the behavior of the mind,”
while “sexual predisposition” is defined to include the victim’s “mode of dress, speech, or life-style.”
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without further guidance on how to apply the rape shield limitations, the exceptions contained in
this provision may still subject complainants to unwarranted invasions of privacy, character
attacks, and sex stereotyping, and suggested that the final regulations specify how recipients
should enforce the rape shield protections. Commenters argued that the two exceptions to the
rape shield protections should be eliminated because having non-legal professionals try to
determine the scope of the exceptions will result in the exceptions swallowing the rape shield
protections. Commenters argued that the evidence exchange provision in § 106.45(b)(5)(vi) risks
negating the rape shield protections in § 106.45(b)(6)(i)-(i1). Commenters asserted that because
the proposed rules fail to define consent, the scope of the rape shield protections is unclear.
Commenters argued that the two rape shield exceptions are too favorable to respondents
and unfair to complainants because those exceptions let respondents discuss a complainant’s
sexual history any time the respondent wants to point the finger at a third party or show consent
was present due to consent being present in past sexual interactions, a problem that commenters
argued will frequently arise since a significant number of sexual assaults are committed by
intimate partners.!*** Commenters argued that the rape shield exceptions expose a thinly
disguised reworking of the rape myth that women in sexual harassment cases are so unreliable
that they may be mistaken about who committed the act, and allow slut-shaming (implications
that a woman with an extensive sexual history likely consented to sexual activity) to be used as a
defense to a sexual assault accusation. Commenters argued that research shows that during

sexual assault trials victims are routinely asked about their sexual history to imply the presence

1344 Commenters cited: U.S. Dep’t. of Justice, Bureau of Justice Statistics, Special Report: Rape and Sexual Assault
Victimization Among College-Age Females, 1995-2013 (2016).
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of consent, often relying on an incorrect assumption that women with more sexual experience are
more likely to make a false allegation.!3#°

Commenters argued that the “offered to prove consent” exception should be eliminated
because past sexual encounters, even with the respondent, are always irrelevant to issues of
consent because valid consent can only ever be given in the particular moment.'**® Commenters
asserted that experts believe that there is no evidentiary theory under which sexual history is
relevant to any claim or defense except when establishing a pattern of inappropriate behavior on
the part of the harasser.'3’

Commenters argued that this provision violates State laws, such as in New York, that
have legislated an affirmative consent standard for campus sexual misconduct. Commenters
asserted that this provision should: state that evidence of sexual behavior is never allowed to
prove reputation or character (or only allowed if the complainant has placed the complainant’s

own reputation or character at issue);!>*

require that sexual behavior evidence that ostensibly
meets one of the rape shield exceptions be allowed only if a neutral evaluator decides in advance

that the evidence meets an exception and that its probative value outweighs potential harm or

1345 Commenters cited: Olivia Smith & Tina Skinner, Observing Court Responses to Victims of Rape and Sexual
Assault, 7 FEMINIST CRIMINOLOGY 4, 298, 300 (2012).

1346 Commenters cited: 10 U.S.C. 920(g)(8)(a) (governing rape and sexual assault in the armed forces) (“A current or
previous dating or social or sexual relationship by itself or the manner of dress of the person involved with the
accused in the conduct at issue does not constitute consent.”).

1347 Commenters cited: Linda J. Krieger & Cindi Fox, Evidentiary Issues in Sexual Harassment Litigation, 1
BERKELEY WOMEN’S L. J. 115 (1985); Megan Reidy, Comment: The Impact of Media Coverage on Rape Shield
Laws in High-Profile Cases: Is the Victim Receiving a “Fair Trial”, 54 CATH. UNIv. L. REV. 297, 308 (2005).
1348 Commenters cited: Seth 1. Koslow, Rape Shield Laws and the Social Media Revolution, 29 TOURO L. REV. 3,
Art. 19 (2013), for the proposition that so many students use social media that those platforms have become a
significant means through which a complainant might be said to have placed their reputation in controversy or at
issue.
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prejudice to the complainant; and require recipients to inform complainants in advance if such
evidence will be allowed.

Commenters objected to use of the phrase “sexual predisposition” claiming the phrase
harkens back to the past and puts on trial the sexual practices and identity of the complainant,
which have no relevance to the adjudication of particular allegations.

Commenters wondered if the rape shield protected complainants during all stages of a
grievance process, for example during the collection of evidence phase or during an informal
resolution process, or only during a live hearing. Commenters stated that the rape shield
provision, though well-intentioned, conflicts with other provisions in § 106.45 such as allowing
the parties during investigation to review and respond to evidence gathered by the recipient as
well as offer additional evidence during the investigation; these commenters asserted that while
greater transparency in the grievance process is warranted and welcome, the unfettered right to
introduce and review evidence conflicts with both the rape shield protections in the proposed
rules and with some State laws that also prevent admission of prior sexual behavior evidence.
Commenters argued that respondents should only be allowed to ask questions, especially about
sexual behavior, after presenting an adequate foundation and where the questions do not rely on
hearsay or speculation.

Commenters asserted that this provision does not accurately mirror Fed. R. Evid. 412
because the latter allows the evidence where it is “offered by the defendant to prove consent or if
offered by the prosecutor,” and commenters argued that the final regulations should allow prior
sexual behavior evidence “if offered by the defendant to prove consent or welcomeness, or if
offered by the institution or complainant.” Commenters argued that this modification would

appropriately allow testimony to be impeached when welcomeness is at issue in non-sexual
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assault situations, in addition to where consent is at issue in sexual violence situations, and
would give a complainant or the institution equal opportunity to use such evidence where
welcomeness or consent is contested. Other commenters argued that the rape shield language
appeared not to take into account the full range of sexual harassment because under the second
prong of the sexual harassment definition in § 106.30, consent is not an element but rather the
issue might be whether the conduct was unwelcome versus invited, but, commenters asserted,
even if sexual history was relevant in those situations, the relevance would be outweighed by
potential harm to the complainant and so should be excluded.

Commenters argued that this provision’s wording in the NPRM, referring to “cross-
examination must exclude evidence of the complainant’s sexual behavior or predisposition”
lacked clarity because questions are not evidence, though questions can lead to testimony that is
evidence, and the provision was thus ambiguous as to whether the rape shield protections applied
solely to “questions” or also to “evidence” that concerns a complainant’s sexual behavior or
predisposition. Commenters widely used the phrase “prior sexual behavior” or “prior sexual
history” in reference to the rape shield provision in § 106.45(b)(6)(i). Commenters noted that
some State laws, for example Maryland and New York, address the same issue with rules
prohibiting “prior” sexual history.

Discussion: The Department agrees with commenters that the rape shield protections serve a
critically important purpose in a Title [X sexual harassment grievance process: protecting
complainants from being asked about or having evidence considered regarding sexual behavior,
with two limited exceptions. The final regulations clarify that such questions, and evidence, are

not only excluded at a hearing, but are deemed irrelevant.
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The Department disagrees that the rape shield language is too broad. Scenarios described
by commenters, where a respondent might wish to prove the complainant had a motive to
fabricate or conceal a sexual interaction, do not require admission or consideration of the
complainant’s sexual behavior. Respondents in that scenario could probe a complainant’s motive
by, for example, inquiring whether a complainant had a dating or romantic relationship with a
person other than the respondent, without delving into a complainant’s sexual behavior; sexual
behavior evidence would remain irrelevant in such circumstances. Commenters correctly note
that the Department adapted the rape shield language in § 106.45(b)(6)(i) from Fed. R. Evid.
412.13% As with other determinations about what procedures should be part of a § 106.45
grievance process, the Department carefully considered whether Fed. R. Evid. 412 would be
useful in formulating rape shield provisions for application in Title IX adjudications. However,
the final regulations do not import wholesale Fed. R. Evid. 412. The Department believes the
protections of the rape shield language remain stronger if decision-makers are not given
discretion to decide that sexual behavior is admissible where its probative value substantially
outweighs the danger of harm to a victim and unfair prejudice to any party. If the Department
permitted decision-makers to balance ambiguous factors like “unfair prejudice” to make
admissibility decisions, the final regulations would convey an expectation that a non-lawyer
decision-maker must possess the legal expertise of judges and lawyers. Instead, the Department

expects decision-makers to apply a single admissibility rule (relevance), including this

1349 83 FR 61476 (regarding § 106.45(b)(6)(1)-(ii), the NPRM stated “These sections incorporate language from (and
are in the spirit of) the rape shield protections found in Federal Rule of Evidence 412, which is intended to safeguard
complainants against invasion of privacy, potential embarrassment, and stereotyping. See Fed. R. Evid. 412
Advisory Committee’s Note. As the Court has explained, rape shield protections are intended to protect
complainants ‘from being exposed at trial to harassing or irrelevant questions concerning their past sexual behavior.’
Michigan v. Lucas, 500 U.S. 145, 146 (1991).”).
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provision’s specification that sexual behavior is irrelevant with two concrete exceptions. This
approach leaves the decision-maker discretion to assign weight and credibility to evidence, but
not to deem evidence inadmissible or excluded, except on the ground of relevance (and in
conformity with other requirements in § 106.45, including the provisions discussed above
whereby the decision-maker cannot rely on statements of a party or witness if the party or
witness did not submit to cross-examination, a party’s treatment records cannot be used without
the party’s voluntary consent, and information protected by a legally recognized privilege cannot
be used).

The Department declines to extend the rape shield language to respondents. The
Department does not wish to impose more restrictions on relevance than necessary to further the
goals of a Title IX sexual harassment adjudication, and does not believe that a respondent’s
sexual behavior requires a special provision to adequately protect respondents from questions or
evidence that are irrelevant. By contrast, in order to counteract historical, societal misperceptions
that a complainant’s sexual history is somehow always relevant to sexual assault allegations, the
Department follows the rationale of the Advisory Committee’s Note to Fed. R. Evid. 412, and
the Supreme Court’s observation in Michigan v. Lucas,'**° that rape shield protections are
intended to protect complainants from harassing, irrelevant questions at trial. The Department
cautions recipients that some situations will involve counter-claims made between two parties,
such that a respondent is also a complainant, and in such situations the recipient must take care to

apply the rape shield protections to any party where the party is designated as a “complainant”

1350500 U.S. 145, 146 (1991) (“Like most States, Michigan has a ‘rape-shield’ statute designed to protect victims of
rape from being exposed at trial to harassing or irrelevant questions concerning their past sexual behavior.”)
(emphasis added).
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even if the same party is also a “respondent” in a consolidated grievance process.!3*! The
Department clarifies here that the rape shield language in this provision considers all questions
and evidence of a complainant’s sexual predisposition irrelevant, with no exceptions; questions
and evidence about a complainant’s prior sexual behavior are irrelevant unless they meet one of
the two exceptions; and questions and evidence about a respondent’s sexual predisposition or
prior sexual behavior are not subject to any special consideration but rather must be judged like
any other question or evidence as relevant or irrelevant to the allegations at issue.

For two reasons, the Department also declines to import the additional provision in Fed.
R. Evid. 412 that would allow in evidence “whose exclusion would violate the defendant’s
constitutional rights.” First, this exception to the preclusion of sexual behavior evidence is
intended to protect the constitutional rights of criminal defendants, and respondents in a Title IX
grievance process are not due the same rights as criminal defendants. Second, the Department
believes that the procedures in § 106.45, including the use of relevance as the only admissibility
criterion, ensure that trained, layperson decision-makers are capable of making relevance
determinations and then evaluating relevant evidence with discretion to decide how persuasive
certain evidence is to a determination regarding responsibility, whereas imposing a complex set
of evidentiary rules would make it less likely that a non-lawyer would feel competent to be a
recipient’s decision-maker. The final regulations permit a wide universe of evidence that may be
“relevant” (and thus not subject to exclusion), and the Department believes it is unlikely that a

recipient applying the § 106.45 grievance process with its robust procedural protections would be

1351 Section 106.45(b)(4) allows consolidation of formal complaints, in a recipient’s discretion, when allegations
arise from the same facts or circumstances.
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found to have violated any respondent’s constitutional rights, whether under due process of law
Supreme Court cases like Mathews and Goss, or the Sixth Circuit’s due process decision in
Baum.'3*? As discussed above, we have revised § 106.45(b)(6)(i) to direct a decision-maker who
must not rely on the statement of a party who has not appeared or submitted to cross-examination
not to draw any inference about the determination regarding responsibility based on the party’s
absence or refusal to be cross-examined (or refusal to answer other questions, such as those
posed by the decision-maker). This modification provides protection to respondents exercising
Fifth Amendment rights against self-incrimination (though it applies equally to protect
complainants who choose not to appear or testify).

For reasons discussed above, the Department believes that well-trained decision-makers
are fully capable of determining relevance of questions and evidence, including the special
consideration given to a complainant’s sexual history under this provision. Section
106.45(b)(1)(ii1) has been revised to require decision-makers to be trained on issues of relevance,
including specifically application of the rape shield protections. Regardless of studies that show
that lawyers routinely try to circumvent rape shield protections, the Department expects
recipients to ensure that decision-makers accurately determine the relevance and irrelevance of a
complainant’s sexual history in accordance with these regulations. The Department disagrees
that the two exceptions in the rape shield provisions should be eliminated because non-lawyer

decision-makers will misapply this provision and end up allowing questions and evidence

1352 As acknowledged in § 106.6(d), the Department will not enforce these regulations in a manner that requires any
recipient to violate the U.S. Constitution, including the First Amendment, Fifth and Fourteenth Amendment, or any
other constitutional provision. The Department believes that the § 106.45 grievance process allows, and expects,
recipients to apply the grievance process in a manner that avoids violation of any party’s constitutional rights.
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contrary to this provision. Nothing in the final regulations precludes a recipient from including in
its training of decision-makers information about the purpose and scope of rape shield language
in Fed. R. Evid. 412, including the Advisory Committee Notes, so long as the training remains
focused on applying the rape shield protections as formulated in these final regulations.

The Department disagrees that the evidence exchange provision in § 106.45(b)(5)(vi)
negates the rape shield protections in § 106.45(b)(6)(i)-(i1). As noted by the Supreme Court, rape
shield protections generally are designed to protect complainants from harassing, irrelevant
inquiries into sexual behavior at trial.'3** The final regulations permit exchange of all evidence
“directly related to the allegations in a formal complaint” during the investigation, but require the
investigator to only summarize “relevant” evidence in the investigative report (which would
exclude sexual history information deemed by these final regulations to be * not relevant”), and
require the decision-maker to objectively evaluate only “relevant” evidence during the hearing
and when reaching the determination regarding responsibility. To further reinforce the
importance of correct application of the rape shield protections, we have revised §
106.45(b)(6)(1) to explicitly state that only relevant questions may be asked, and the decision-
maker must determine the relevance of each cross-examination question before a party or
witness must answer.

Commenters correctly observe that the final regulations do not define “consent.” For
reasons explained in the “Consent” subsection of the “Section 106.30 Definitions” section of this

preamble, the final regulations clarify that the Department will not require recipients to adopt a

1353 Michigan v. Lucas, 500 U.S. 145, 146 (1991) (“Like most States, Michigan has a ‘rape-shield’ statute designed
to protect victims of rape from being exposed at trial to harassing or irrelevant questions concerning their past
sexual behavior.”) (emphasis added).
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particular definition of consent. This provision in § 106.30 allows recipients flexibility to use a
definition of sexual consent that best reflects the recipient’s values and/or complies with State
laws that require recipients to adopt particular definitions of consent for campus sexual
misconduct proceedings. The second of the two exceptions to the rape shield protections refers to
“if offered to prove consent” and thus the scope of that exception will turn in part on the
definition of consent adopted by each recipient. Decision-makers will be trained in how to
conduct a grievance process and specifically on how to apply the rape shield protections, which
will include the recipient’s adopted definition of consent, and thus the decision-maker will
understand how to apply the rape shield language in accordance with that definition. Because of
the flexibility recipients have under these final regulations to adopt a definition of consent, the
Department disagrees that the scope of the second exception to the rape shield protections is too
broad or favors respondents. Rather, the scope of the “offered to prove consent” exception is
determined in part by a recipient’s definition of consent, which may be broad or narrow at the
recipient’s discretion. The Department disagrees that the first exception (“offered to prove that
someone other than the respondent” committed the alleged misconduct) is too broad, because in
order for that exception to apply a respondent’s contention must be that someone other than the
respondent is the person who committed the sexual harassment; commenters have informed the
Department that this defense is not common compared to the defense that a sexual interaction
occurred but consent was present, a conclusion buttressed by commenters’ assertions that a
significant number of sexual assaults are committed by intimate partners. When a respondent has
evidence that someone else committed the alleged sexual harassment, a respondent must have

opportunity to pursue that defense, or else a determination reached by the decision-maker may be
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an erroneous outcome, mistakenly identifying the nature of sexual harassment occurring in the
recipient’s education program or activity.'3>*

Neither of the two exceptions to the rape shield protections promote the notion that
women, or complainants generally, are unreliable and that they may be mistaken about who
committed an assault, or allow slut-shaming as a defense to sexual assault accusations. Rather,
the first exception applies to the narrow circumstance where a respondent contends that someone
other than the respondent committed the misconduct, and the second applies narrowly to allow
sexual behavior questions or evidence concerning incidents between the complainant and
respondent if offered to prove consent. The second exception does not admit sexual history
evidence of a complainant’s sexual behavior with someone other than the respondent; thus, “slut-
shaming” or implication that a woman with an extensive sexual history probably consented to
sexual activity with the respondent, is not validated or promoted by this provision. As noted
above, the scope of when sexual behavior between the complainant and respondent might be
relevant to the presence of consent regarding the particular allegations at issue depends in part on
a recipient’s definition of consent. Not all definitions of consent, for example, require a verbal
expression of consent; some definitions of consent inquire whether based on circumstances the
respondent reasonably understood that consent was present (or absent), thus potentially making

relevant evidence of past sexual interactions between the complainant and the respondent. The

Department reiterates that the rape shield language in this provision does not pertain to the

1354 The Department notes that where a decision-maker determines, for example, that the respondent is not

responsible for the allegations in the formal complaint, but also determines that the complainant did suffer the
alleged sexual harassment but it was perpetrated by someone other than the respondent, the recipient is free to
provide supportive measures to the complainant designed to restore or preserve equal access to education.
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sexual predisposition or sexual behavior of respondents, so evidence of a pattern of inappropriate
behavior by an alleged harasser must be judged for relevance as any other evidence must be.

As discussed above, the Department defers to recipients on a definition of consent, and
thus recipients subject to State laws imposing particular definitions may comply with those State
laws during a § 106.45 grievance process. The recipient’s definition of consent will determine
the scope of the rape shield exception that refers to “consent.” The Department does not believe
that the provision needs to expressly state that a complainant’s sexual behavior can never be
allowed to prove a complainant’s reputation or character; rather, this provision already deems
irrelevant all questions or evidence of a complainant’s prior sexual behavior unless offered to
prove that someone other than the respondent committed the alleged offense or if the questions
or evidence concern specific sexual behavior between the complainant and respondent and are
offered to prove consent. No other use of a complainant’s sexual behavior is authorized under
this provision.

The Department declines to require questions or evidence that may meet one of the rape
shield exceptions to be allowed to be asked or presented at a hearing only if a neutral evaluator
first decides that one of the two exceptions applies. As discussed above, the decision-maker will
be trained in how to conduct a grievance process, including how to determine relevance and how
to apply the rape shield protections, and at the live hearing the decision-maker must determine
the relevance of a cross-examination question before a party or witness must answer. As
discussed above, the Department declines to import a balancing test that would exclude sexual
behavior questions and evidence (even meeting the two exceptions) unless probative value
substantially outweighs potential harm or undue prejudice, because that open-ended, complicated

standard of admissibility would render the adjudication more difficult for a layperson decision-
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maker competently to apply. Unlike the two exceptions in this provision, a balancing test of
probative value, harm, and prejudice contains no concrete factors for a decision-maker to look to
in making the relevance determination.

The Department’s use of the phrase “sexual predisposition” is mirrored in Fed. R. Evid.
412; far from indicating intent to harken back to the past where sexual practices of a complainant
were used against a complainant, the final regulations take a strong position that questions or
evidence of a complainant’s “sexual predisposition” are simply irrelevant, without exception.

The final regulations clarify the rape shield language to state that questions and evidence
subject to the rape shield protections are “not relevant,” and therefore the rape shield protections
apply wherever the issue is whether evidence is relevant or not. As noted above, this means that
where § 106.45(b)(5)(vi) requires review and inspection of evidence “directly related to the
allegations” that universe of evidence is not screened for relevance, but rather is measured by
whether it is “directly related to the allegations.” However, the investigative report must
summarize “relevant” evidence, and thus at that point the rape shield protections would apply to
preclude inclusion in the investigative report of irrelevant evidence. The Department believes
these provisions work consistently and logically as part of the § 106.45 grievance process, under
which all evidence is evaluated for whether it is directly related to the allegations, evidence
summarized in the investigative report must be relevant, and evidence (and questions) presented
in front of, and considered by, the decision-maker must be relevant. The Department declines to
require respondents to “lay a foundation” before asking questions, or to impose rules excluding
questions based on hearsay or speculation. For reasons described above, relevance is the sole
gatekeeper evidentiary rule in the final regulations, but decision-makers retain discretion

regarding the weight or credibility to assign to particular evidence. Further, for the reasons
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discussed above, while the final regulations do not address “hearsay evidence” as such, §
106.45(b)(6)(1) does preclude a decision-maker from relying on statements of a party or witness
who has not submitted to cross-examination at the live hearing.

The Department notes that the rape shield language does not limit the “if offered to prove
consent” exception to when the question or evidence is offered by the respondent. Rather, such
questions or evidence could be offered by either party, or by the investigator, or solicited on the
decision-maker’s own initiative. The Department appreciates commenters’ suggestion that the
rape shield exception regarding “to prove consent” apply to proof of “welcomeness” so that it
would apply to allegations of sexual harassment that turn on welcomeness and not on consent of
the victim. However, as explained in the “Sexual Harassment” subsection of the “Section 106.30
Definitions” section of this preamble, the Department interprets the “unwelcome” element in the
first and second prongs of the § 106.30 definition of sexual harassment subjectively; that is, if
conduct is unwelcome to the complainant, that is sufficient to support that element of an
allegation of sexual harassment. By contrast, the final regulations impose a reasonable person
standard on the other elements in the second prong of the § 106.45 definition — whether the
unwelcome conduct was so “severe, pervasive, and objectively offensive” that it “effectively
denied a person equal access” to education. The Department therefore declines to extend the rape
shield language to encompass situations where the respondent wishes to prove the conduct was
“welcome” as opposed to “unwelcome.” The Department rejects the premise that a respondent
may need to use a complainant’s sexual behavior to challenge a complainant’s subjective
interpretation of conduct as unwelcome. Respondents facing allegations under the first or second
prong of the § 106.30 definition may defend by, for example, arguing that the unwelcome

conduct was not “conditioning any aid or benefit” on participation in the unwelcome sexual

1199

T & Memraiftiag Materials Page 1242



activity, or that the unwelcome conduct was not “severe” or was not “pervasive,” etc. A
complainant’s sexual behavior is simply irrelevant to those defenses. Contrary to commenters’
concerns, the rape shield language deems irrelevant all questions or evidence of a complainant’s
sexual behavior unless offered to prove consent (and it concerns specific instances of sexual
behavior with the respondent); thus, if “consent” is not at issue — for example, where the
allegations concern solely unwelcome conduct under the first or second prong of the § 106.30
definition — then that exception does not even apply, and the rape shield protections would then
bar all questions and evidence about a complainant’s sexual behavior, with no need to engage in
a balancing test of whether the value of the evidence is outweighed by harm or prejudice.

The Department is persuaded by commenters who argued that the NPRM’s wording of
the rape shield language lacked clarity as to whether “exclusion” applied only to questions, or
also to evidence. The Department has revised this provision in the final regulations to refer to
both questions and evidence, and replace reference to “exclusion” with deeming the sexual
predisposition and sexual behavior questions or evidence to be “not relevant” (subject to the
same two exceptions as stated in the NPRM). To conform the final regulations with the intent of
the rape shield provision and with commenters’ widely understood view of this provision, we
have added the word “prior” before “sexual behavior” in § 106.45(b)(6)(1), and in §

106.45(b)(6)(ii) that contains the same rape shield language.'>*

1355 The Department notes that “prior” sexual behavior is a phrase widely used by commenters to discuss rape shield
protections, and commenters noted that various State laws, such as New York and Maryland, use the word “prior” to
distinguish a complainant’s sexual behavior that is unrelated to the sexual misconduct allegations at issue. The
Department emphasizes that “prior” does not imply admissibility of questions or evidence about a complainant’s
sexual behavior that occurred after the alleged sexual harassment incident, but rather must mean anything “prior” to
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Changes: The Department has revised the rape shield language in § 106.45(b)(6)(1)-(ii) to clarify
that questions and evidence about the complainant’s prior sexual behavior or predisposition are
not relevant unless offered to prove that someone other than the respondent committed the
offense or if the sexual history evidence concerns specific sexual incidents with the respondent
and is offered to prove consent. We have also revised § 106.45(b)(1)(iii) to require decision-
makers to be trained on issues of relevance, including application of the rape shield protections
in § 106.45(b)(6).

Separate Rooms for Cross-Examination Facilitated by Technology, Directed

Question 9
Comments: Some commenters supported the provision in § 106.45(b)(6)(i) that upon request of
any party a recipient must permit cross-examination to occur with the parties located in separate
rooms with technology facilitating the ability of all participants to see and hear the person
answering questions. Commenters asserted that this provision appropriately acknowledges the
intimidating nature of cross-examination. Commenters also asserted that this provision reaches a
reasonable balance between allowing cross-examination and protecting victims from personal
confrontation with a perpetrator. Some commenters supported this provision but expressed
concern that the live question-and-answer format, even avoiding face-to-face trauma, will still
impose significant trauma for both parties. Commenters stated that many recipients already

effectively utilize technology to enable parties to testify at live hearings without being physically

conclusion of the grievance process. This aligns with the intent of Fed. R. Evid. 412, which prohibits evidence of a
victim’s “other” sexual behavior; the Advisory Committee Notes on that rule explain that use of the word “other” is
to “suggest some flexibility in admitting evidence ‘intrinsic’ to the alleged sexual misconduct.” The Department
chooses to use the phrase “prior sexual behavior” rather than “other sexual behavior” because based on public
comments, “prior sexual behavior” is a widely understood reference to evidence unrelated to the alleged sexual

harassment at issue.
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present in the same room at the same time, including asking the non-testifying party to wait in a
separate room listening by telephone or watching by videoconference while the testifying party
is in the same room as the decision-maker, and then the parties switch rooms with safety
measures imposed so the parties do not encounter each other during transitions.

At least one commenter opposed this provision, arguing that there is no substitute for
direct eye contact and full view of a person’s mannerisms and gestures, which will not be as
effective using technology, even though face-to-face confrontation may cause trauma to both
complainants and respondents.

Some commenters opposed this provision, asserting that complainants should not be
forced to be “live streamed” and instead should have the right to remain anonymous. Some
commenters argued that “watering down” the Sixth Amendment right to face-to-face
confrontation just to avoid traumatizing victims is not appropriate because the Constitution
expects victims to endure the experience of making their accusations directly in front of an
accused'**¢ and the proposed rules do not even require a threshold showing of the potential for
trauma before granting a request to permit virtual testimony.

Other commenters argued that separating the parties does not adequately diminish the
intimidating, retraumatizing prospect of a live hearing. Commenters shared personal examples of
being cross-examined during Title IX proceedings and feeling traumatized even with the
respondent located in a separate room; one commenter described being cross-examined during a

hearing with the perpetrator telling each question to a judge, who then asked the question over

1356 Commenters cited: Maryland v. Craig, 497 U.S. 836, 851 (1990) for the proposition that a limited exception to a
criminal defendant’s Sixth Amendment right to confront witnesses was approved by the Supreme Court in the
context of protecting child sex abuse victims by permitting a child victim to testify via closed circuit television.
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Skype if the judge approved the question, and the commenter stated that even with technology
separating the commenter from the perpetrator, the commenter was still diagnosed a week later
with PTSD (post-traumatic stress disorder). Commenters argued that survivors of sexual violence
will still be aware that their attacker is witnessing the proceedings and may feel less safe as a
result. At least one commenter argued that accommodating a complainant’s request to testify
from a separate room puts the complainant at a disadvantage because, for example, the
respondent might be located in the same room as the decision-maker who would thus have a
greater opportunity to “develop a personal connection” with the respondent than with the
complainant, and advantage the respondent by allowing the respondent to observe the decision-
maker’s reactions to testimony while the complainant cannot observe those reactions when
located in a separate room. At least one commenter argued that remote cross-examination puts
survivors at a distinct disadvantage because assessing non-verbal and behavioral evidence of
trauma is necessary in sexual violence incidents.

At least one commenter argued that witnesses must also be given the right to request to
testify in a separate room. One commenter recounted a case in which a witness had also been
raped by the respondent but the recipient did not allow the witness to testify in a separate room
and the witness had to frequently leave the room during testimony due to sobbing too hard to
speak.

Commenters opposed requiring testimony in separate rooms on the basis that internet
functionality on campus is not always reliable, and thus a rule that depends on technology is not
realistic. Commenters supported use of technology to facilitate parties being in separate rooms as
“ideal” but expressed concern that the cost of technology that is both reliable and secure could be

prohibitive for some recipients because while software enabling simultaneous viewing of parties
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in separate rooms may be relatively inexpensive, acquiring additional hardware that may be
necessary and expensive, such as audio-visual equipment, monitors, and microphones.
Commenters stated that some recipients do not currently have technology set up in the spaces
used for Title IX proceedings and acquiring the requisite technology would be costly.!3>’
Commenters asserted that complying with this provision may also require acquisition of, or
renovations to, facilities that are not currently used for Title IX purposes by the recipient, or
specialized technology that meets the needs of individuals with disabilities, resulting in
expenditures that will only be used for the limited purpose of Title IX hearings. Commenters
requested that the Department provide grant funding for acquiring technology needed to meet
this provision.

Other commenters asserted that it is reasonable for separate rooms to be used to ensure
complete, comfortable honesty by each party and that numerous low cost, secure presentation
videoconferencing technologies are available and already in use by many recipients to ensure
that participants can view and hear questions and responses in real time.!**® Some commenters
stated that while this provision would require some monetary investment in technology the
requirement was reasonable and beneficial to allow the parties to participate in a hearing from
separate rooms.

Discussion: The Department appreciates commenters’ support for the provision in §

106.45(b)(6)(1) that requires recipients, upon any party’s request, to permit cross-examination to

1357 At least one commenter cited: ezTalks.com, “How Much Does Video Conferencing Equipment Cost?,”
https://www.eztalks.com/video-conference/video-conference-equipment-cost html, for the proposition that room-
based video conferencing could cost $10,000 to $100,000 to set up.

1358 Commenters listed GoTo Meeting, Skype, Skype for Business, Zoom, and Google Hangouts as examples of
existing technology platforms.
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occur with the parties in separate rooms using technology that enables participants to see and
hear the person answering questions. Commenters correctly asserted that this provision is a direct
acknowledgment of the potential for cross-examination to feel intimidating and retraumatizing in
sexual harassment cases. Because the decision-maker cannot know until the conclusion of a fair,
reliable grievance process whether a complainant is a victim of sexual harassment perpetrated by
the respondent, cross-examination is necessary to test party and witness statements for veracity
and accuracy, but the Department has determined that the full value of cross-examination can be
achieved while shielding the complainant from being in the physical presence of the respondent.
The Department disagrees that only in-person, face-to-face confrontation enables parties and

1359 and declines to remove this shielding

decision-makers to adequately evaluate credibility,
provision. As discussed above, assessing demeanor is just one of the ways in which cross-
examination tests credibility, which includes assessing plausibility, consistency, and reliability;
judging truthfulness based solely on demeanor has been shown to be less accurate than, for
instance, evaluating credibility based on consistency.!**® Thus, any minimal reduction in the
ability to gauge demeanor by use of technology is outweighed by the benefits of shielding
victims from testifying in the presence of a perpetrator. The Department disagrees that

complainants should have to make a threshold showing that trauma is likely because the

Department is persuaded by the many commenters who asserted that facing a perpetrator is

135 H. Hunter Bruton, Cross-Examination, College Sexual-Assault Adjudications, and the Opportunity for Tuning
up the Greatest Legal Engine Ever Invented, 27 CORNELL J. OF L. & PUB. POL’Y, 145, 169 (2017) (“For example,
studies comparing live-video or videotaped testimony to traditional live-testimony formats show no significant
differences across mediums in observers’ ability to detect deception.”).

1360 £ ., Susan A. Bandes, Remorse, Demeanor, and the Consequences of Misinterpretation: The Limits of Law as a
Window into the Soul, JOURNAL OF L., RELIGION & ST. 3, 170, 179 (2014); ¢f. H. Hunter Bruton, Cross-
Examination, College Sexual-Assault Adjudications, and the Opportunity for Tuning up the Greatest Legal Engine
Ever Invented, 27 CORNELL J. L. & PUB. POL’Y, 145, 161 (2017).
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inherently traumatic for a victim. Further, the Sixth Amendment’s Confrontation Clause protects
criminal defendants, and the Department is not obligated to ensure that this provision would
comply with the Confrontation Clause, which does not apply to a respondent in a noncriminal
adjudication under Title IX.

The Department notes that recipients are obligated under § 106.71 to “keep confidential
the identity of any individual who has made a report or complaint of sex discrimination,
including any individual who has made a report or filed a formal complaint of sexual harassment,
any complainant, any individual who has been reported to be the perpetrator of sex
discrimination, any respondent, and any witness” in a Title [X grievance process except as
permitted by FERPA, required by law, or as necessary to conduct the hearing or proceeding; this
cautions recipients to ensure that technology used to comply with this provision does not result
in “live streaming” a party in a manner that exposes the testimony to persons outside those
participating in the hearing.

The Department understands commenters’ assertions that even with shielding, cross-
examination by a respondent’s advisor may still be a daunting prospect. The final regulations
provide both parties with the right to be supported and assisted by an advisor of choice, and
protect the parties’ ability to discuss the allegations freely, including for the purpose of seeking
out emotional support or strategic advice.!**! The final regulations do not preclude a recipient
from adopting rules (applied equally to complainants and respondents) that govern the taking of

breaks and conferences with advisors during a hearing, to further ameliorate the stress and

1361 For further discussion see the “Section 106.45(b)(5)(iii) Recipients Must Not Restrict Ability of Either Party to
Discuss Allegations or Gather and Present Relevant Evidence” subsection of the “Investigation” subsection of the
“Section 106.45 Recipient’s Response to Formal Complaints” section of this preamble.
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emotional difficulty of answering questions about sensitive, traumatic events. We have also
revised § 106.45(b)(6)(i) to provide that upon a party’s request the entire live hearing (and not
only cross-examination) must occur with the parties located in separate rooms. These measures
are intended to balance the need for statements to be tested for credibility so that accurate
outcomes are reached, with accommodations for the sensitive nature of the underlying matters at
issue.

The Department disagrees that shielding under § 106.45(b)(6)(i) disadvantages
complainants (or respondents) and reiterates that both parties’ meaningful opportunity to
advance their own interests in a case may be achieved by party advisors conducting cross-
examination virtually. The Department notes that decision-makers are obligated to serve
impartially and thus should not endeavor to “develop a personal relationship” with one party
over another regardless of whether one party is located in a separate room or not. For the same
reasons that judging credibility solely on demeanor presents risks of inaccuracy generally, the
Department cautions that judging credibility based on a complainant’s demeanor through the lens

of whether observed demeanor is “evidence of trauma” presents similar risks of inaccuracy.'*%?

1362 F g, Jeffrey J. Nolan, Fair, Equitable Trauma-Informed Investigation Training 10 (Holland & Knight updated
July 19, 2019) (while counterintuitive behaviors may be driven by trauma-related hormones or memory issues,
counterintuitive behavior may also bear on a witness’s credibility, and thus training about whether or how trauma or
stress may influence a person’s demeanor should be applied equally to interviewing any party or witness);
“Recommendations of the Post-SB 169 Working Group,” 3 (Nov. 14, 2018) (report by a task force convened by
former Governor of California Jerry Brown to make recommendations about how California institutions of higher
education should address allegations of sexual misconduct) (trauma-informed “approaches have different meanings
in different contexts. Trauma-informed training should be provided to investigators so they can avoid re-
traumatizing complainants during the investigation. This is distinct from a trauma-informed approach to evaluating
the testimony of parties or witnesses. The use of trauma-informed approaches to evaluating evidence can lead
adjudicators to overlook significant inconsistencies on the part of complainants in a manner that is incompatible
with due process protections for the respondent. Investigators and adjudicators should consider and balance
noteworthy inconsistencies (rather than ignoring them altogether) and must use approaches to trauma and memory
that are well grounded in current scientific findings.”).
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The Department reiterates that while assessing demeanor is one part of judging credibility, other
factors are consistency, plausibility, and reliability. Real-time cross-examination presents an
opportunity for parties and decision-makers to test and evaluate credibility based on all these
factors.

The Department declines to grant witnesses the right to demand to testify in a separate
room, but revises § 106.45(b)(6)(i) to allow a recipient the discretion to permit any participant to
appear remotely. Unlike complainants, witnesses usually do not experience the same risk of
trauma through cross-examination. Witnesses also are not required to testify and may simply
choose not to testify because the determination of responsibility usually does not directly impact,
implicate, or affect them. With respect to a witness who claims to also have been sexually
assaulted by the respondent, the recipient has discretion to permit the witness to testify remotely,
or to hold the entire live hearing virtually.

The Department appreciates commenters’ assertions that some recipients already
effectively use technology to enable virtual hearings, and other commenters’ concerns that
acquiring technology may cause a recipient to incur costs. The Department agrees with some
commenters who asserted that even where this provision requires a monetary investment in
technology, low-cost technology is available and the importance of this shielding provision
outweighs the burden of setting up the requisite technology. Although this shielding provision
requires that a Title IX live hearing would be held in two “separate rooms” the Department is not
persuaded that such a requirement necessitates any recipient’s capital investment in renovations
or acquiring new real property, because the Department is unaware of a recipient whose existing

facilities consist of a single room. These final regulations do not address the eligibility or
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purpose of grant funding for recipients, and the Department thus declines to provide technology
grants via these regulations.
Changes: We have revised § 106.45(b)(6)(1) to allow recipients, in their discretion, to hold live
hearings virtually or for any participant to appear remotely, using technology to enable
participants to see and hear each other, and to require a recipient to grant any party’s request for
the entire live hearing to be held with the parties located in separate rooms.

Discretion to Hold Live Hearings and Control Conduct of Hearings
Comments: Many commenters supported the requirement in § 106.45(b)(6)(i) that postsecondary
institutions hold live hearings at the conclusion of an investigation of a formal complaint,
because a live hearing ensures that the decision-maker hears from the parties and witnesses,
which gives both parties an opportunity to present their side of the story to the decision-maker
and reduces opportunity for biased decision making. Commenters argued that in the college or
university setting, where the participants are usually adults, live hearings provide the most
transparent mechanism for ensuring all parties have the opportunity to submit, review, contest,
and rebut evidence to be considered by the fact-finder in reaching a determination, and this is
critical where both parties’ interests are at stake and potential sanctions are serious.'*%3
Commenters stated that live hearings are the only method by which deciding parties can

accurately assess the veracity of both the complainant’s and respondent’s statements, and where

allegations have been tested in a live hearing and the determination finds the respondent to be

1363 Commenters cited: American Bar Association, ABA Criminal Justice Section Task Force on College Due
Process Rights and Victim Protections, Recommendations for Colleges and Universities in Resolving Allegations of
Campus Sexual Misconduct 3 (2017) (expressing a preference for the “adjudicatory model,” defined as “a hearing in
which both parties are entitled to be present, evidence is presented, and the decision-maker(s) determine(s) whether
a violation of school policy has occurred”).
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responsible that outcome is more likely to be reliable and less likely to be overturned on appeal
or in litigation. Commenters argued that requiring a live hearing ensures that all parties see the
same evidence and testimony as the fact-finder, so that each party can fully rebut or buttress that
evidence and testimony to serve the party’s own interest. Commenters argued that live hearings
also decrease the chance that the bias of a single investigator or fact-finder may warp the process
by reaching determinations not by the facts and a desire for a just outcome, but by prejudice,
well-intentioned or otherwise.

Many commenters opposed the live hearing requirement. Commenters argued that even
though the withdrawn 2011 Dear Colleague Letter caused many recipients to overcorrect their

1364 commenters asserted that

sexual misconduct policies by shirking due process responsibilities,
recipients should have the option but not the mandate to provide live hearings to preserve
recipients’ flexibility to design a fair process. Commenters argued that live hearings make
campus proceedings so much like court proceedings that the benefit of going through an
equitable Title IX process instead of formal court trials will be lost.!**> Commenters argued that
while hearings and cross-examination may be deeply rooted in the legal system, such procedures
are not deeply rooted in school disciplinary processes. Commenters also argued that requiring

live hearings is going “a bridge too far” because recipients are not equipped to conduct court-like

hearings.

1364 Commenters cited: Blair Baker, When Campus Sexual Misconduct Policies Violate Due Process Rights, 26
CORNELL J. OF L. & PUB. POL’Y 533, 535 (2017) (in response to the 2011 Dear Colleague Letter “colleges
overcorrected their sexual assault policies by adopting policies that shirk the legally mandated due process rights of
students accused of misconduct and effectively presume their guilt”).

1365 Commenters cited: Alexandra Brodsky, 4 Rising Tide: Learning About Fair Disciplinary Process from Title IX,
77 JOURNAL OF LEGAL EDUC. 4 (2017).
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Commenters argued that requiring an adversarial, high-stakes live hearing ignores many
cultures that rely on the inquisitorial system to achieve justice, under which decision makers are
vested with the duty of fact finding instead of pitting the parties against each other to offer
competing versions of the truth.

Commenters asserted that live hearings add no value to the fact-finding process so long
as a full, fair investigation was conducted. Commenters described experiences with particular
recipients where the recipient used a live hearing model for a significant period of time but
stopped using a live hearing model after experiencing pitfalls that outweighed its usefulness,
stating that hearings became a springboard to introduce new evidence and witnesses,
embarrassed parties in ways that derailed the hearing, and hearing panels were left needing legal
advice on a myriad of issues like evidentiary determinations. Commenters argued that while
school employees who are asked to adjudicate are well-intentioned, they lack the legal expertise
and immunity available in court proceedings, and an investigative model has been more efficient
than a live hearing model, has resulted in fewer contested outcomes, and has led to increased
reporting of sexual harassment.

Commenters asserted that a live hearing contains no mechanism to act as a check against
1366

bias'°*® and that decision-makers are capable of being impartial and reaching unbiased decisions

without the parties and witnesses appearing at a live hearing.

1366 Commenters cited: Jessica A. Clarke, Explicit Bias, 113 NORTHWESTERN UNIV. L. REV. 505 (2018); Cara A.
Person et al., “I Don’t Know That I've Ever Felt Like I Got the Full Story”: A Qualitative Study of Courtroom
Interactions Between Judges and Litigants in Domestic Violence Protective Order Cases, 24 VIOLENCE AGAINST
WOMEN 12 (2018); Lee Ross, From the Fundamental Attribution Error to the Truly Fundamental Attribution Error
and Beyond, 13 PERSPECTIVES ON PSYCHOL. SCIENCE 6 (2018); Margit E. Oswald & Ingrid Stucki, Automatic
Judgment and Reasoning About Punishment, 23 SOCIAL SCIENCE RESEARCH 4 (2018); Eve Hannan, Remorse Bias,
83 MISSOURI L. REv. 301 (2018).
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Likening campus disciplinary proceedings to administrative proceedings, commenters
argued that courts permit a wide variety of administrative proceedings to utilize less formal
procedures and still comport with constitutional due process, for example allowing consideration
of hearsay evidence, not requiring a live hearing, and not requiring cross-examination, even
when such proceedings implicate liberty and property interests.'*¢’

Commenters asserted that sometimes a witness is a friend of a party and must truthfully
share information that damages the witness’s friendship with the party, and that while a witness
might be willing to put truth above friendship by privately talking to an investigator, a witness is
less likely to do this when it requires testimony at a live hearing in front of the witness’s friend.
Commenters argued that the live hearing requirement puts a burden on the parties to pressure or
cajole their friends into appearing as witnesses because the recipient has no subpoena power to
compel witness participation.

Commenters argued that requiring the formal process of a live hearing demonstrates that
the proposed regulations value the potential future of respondents more than the safety and well-
being of complainants. Commenters asserted that the formalities of a live hearing with cross-

examination “swing the pendulum” too far when schools need a refined approach to reach

balanced fairness.

1367 Commenters cited, e.g., Richardson v. Perales, 402 U.S. 389, 402 (1971) (cross-examination is not an absolute
requirement in a Social Security Disability benefits case); Wolff' v. McDonnell, 418 U.S. 539, 567-68 (1974) (prison
officials may rely on hearsay evidence to add to a prisoner’s sentence); Johnson v United States, 628 F.2d 187 (D.C.
Cir. 1980) (cross-examination not required where professional licensing was at stake); Williams v U.S. Dep 't. of
Transp., 781 F.2d 1573 (11th Cir. 1986) (cross-examination not required for a Coast Guard finding that a pilot
negligently operated a boat); Matter of Friedel v. Bd. of Regents, 296 N.Y. 347, 352-353 (N.Y. Ct. App. 1947)
(limitation on right to confront investigators in suspension hearing for performing illegal procedures); Delgado v.
City of Milwaukee Employees’ Ret. Sys./Annuity and Pension Bd., 268 Wis.2d 845 (Wisc. Ct. App. 2003) (cross-
examination is not required at a hearing to revoke a police officer’s duty disability payments); In re J.D.C., 284 Kan.
155, 170 (Kan. 2007) (child welfare officials may depend on hearsay to determine child custody if it is relevant and
probative, particularly where the parent waives the right to cross-examine the child).
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Commenters asserted that recipients have spent time and resources developing non-
hearing adjudication models and should have the flexibility to continue using such models so
long as the procedures are fair and equitable. Commenters asserted that requiring live hearings
will force recipients to abandon hybrid investigatory models that recipients have carefully
developed over the last several years.

Commenters argued that where the facts are not contested, or where the respondent has
admitted responsibility, or video evidence of the incident in question exists, there is no need to
put parties through the ordeal of a live hearing yet the proposed rules would force an institution
to hold a live hearing anyway, straining the limited resources of all schools but especially smaller
institutions. One commenter argued that if, for example, a respondent video-taped the respondent
raping a student and the hearing officer watches the video and hears from the complainant who
confirms the incident did happen, and the respondent denies doing it, a live hearing with cross-
examination would not be useful in such a scenario.

Commenters suggested that this provision be modified to require the parties to attempt
mediation, so that a live hearing is required only if mediation fails. Commenters stated that some
recipients use an administrative disposition model where a respondent may accept responsibility
based on an investigator’s findings and the final regulations should permit the recipient, or the
respondent, in that situation to waive the right to a live hearing. Commenters asserted that the
final regulations should include a provision allowing the parties to enter into a voluntary
resolution agreement (VRA) that includes disciplinary action against the respondent, where the
recipient could offer the VRA to both parties in advance of a live hearing, and if the parties
accepted the VRA it would become the final outcome, or the parties could reject the VRA and

demand a live hearing. Other commenters argued that either party should have the right to waive
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a live hearing so that a live hearing should only occur if both parties and the recipient agree it is
the appropriate method of resolution for a particular case.

Commenters argued that the proposed regulations do not allow universities to follow
State APAs (Administrative Procedure Acts), for example in Washington State where a student
may appeal a responsibility finding made in an investigation to a live hearing, or in New York
where New York Education Law Article 129-B (known as “Enough is Enough™) allows written
submission of questions instead of live cross-examination. Commenters argued that some public
universities are already subject to State APAs that impose the kind of live hearings and cross-
examination procedures required by these final regulations, and recipients find these procedures
to be burdensome, costly, and lengthy.

Commenters quoted a Federal district court memorandum from 1968 setting forth
guidelines on how that district court should evaluate claims against tax-funded colleges and
universities, where the court memorandum stated the nature and procedures of college discipline
should not be required to conform to Federal criminal law processes which are “far from perfect”
and designed for circumstances unrelated to the academic community.'3®® Commenters argued
that most Federal courts adopt that approach, acknowledging that student discipline is part of the
education process and is not punitive in the criminal sense; rather, expelled students may suffer
damaging effects but do not face imprisonment, fines, disenfranchisement, or probation.

Commenters asserted that deference to a college or university’s chosen disciplinary system is

1368 Commenters cited: General Order on Judicial Standards of Procedure and Substance in Review of Student
Discipline in Tax Supported Institutions of Higher Education, ED025805 (1968); Esteban v. Cent. Mo. State Coll.,
415 F.2d 1077, 1090 (8th Cir. 1969) (“school regulations are not to be measured by the standards which prevail for
the criminal law and for criminal procedure.”).
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even more warranted for private institutions that do not owe constitutional due process to
students or employees.'3®

Many commenters argued that the NPRM gave recipients too little flexibility to
determine how hearings should be conducted, and that the final regulations should grant
recipients discretion to adopt rules to control the conduct and environment of hearings in a
manner that is effective and fair to all parties and witnesses. Some commenters suggested that
the final regulations should state more broadly that recipients must offer parties reasonable
mitigating measures during a live hearing, of which locating the parties in separate rooms is but
one example.

Commenters asked for clarification such as: Can recipients limit the hearing to
consideration only of evidence previously included in the investigative report? Can recipients
impose rules of evidence left unaddressed by the proposed regulations, such as excluding
questions that are misleading, assume facts not in evidence, or call for disclosure of attorney-
client privileged information, or questions that are cumulative, repetitive, or abusive? Can
recipients impose time limits on hearings so that parties and witnesses do not spend multiple
days in a hearing rather than fulfilling their academic or work responsibilities? Can a recipient
specify who may raise objections to evidence during the hearing?

Commenters asserted that live hearings are administratively time-consuming and will

lengthen the grievance process by requiring both parties and their advisors to be on campus

simultaneously, which is impractical and often undesirable. Commenters urged the Department

1369 Commenters cited: William A. Kaplin & Barbara A. Lee, The Law of Higher Education § 10.2.3 (5th ed. 2013)
(“Private institutions, not being subject to federal constitutional constraints, have even more latitude than public
institutions do in promulgating disciplinary rules.”).
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to authorize recipients to hold the entire live hearing virtually, with parties in separate locations,
using technology so that each party can see and hear all other parties, because some recipients
offer mostly online courses such that parties might reside significant distances from any physical
campus, or parties may move or be called to military service after a formal complaint has been
filed, or the alleged harassment itself may have occurred entirely online and the parties may not
reside close to campus. Commenters asserted that since the proposed rules already allow the
parties to be located in separate rooms, there is no reason not to also allow a recipient to hold the
entire hearing virtually using technology. At least one commenter asserted that even allowing
participation virtually would not make this provision fair because the commenter had a case in
which a key witness was studying abroad in a country with a large time zone difference making
it impossible for the witness to testify even remotely using technology. Commenters argued that
coordinating the schedules of parties, advisors, hearing panels, and witnesses to appear for a live
hearing will delay proceedings. Other commenters stated that some rural university systems have
satellite campuses in remote locations off the road system, with insufficient internet access even
to allow videoconferencing, posing significant barriers to complying with a live hearing
requirement.

Commenters asserted that all hearings should be recorded and either a transcript or video
or audio recording should be provided to each party following the hearing, so the parties have
access to it when appealing decisions or possibly for later use in litigation, because too many
Title IX proceedings have occurred in secret, behind closed doors, with no record of the
proceedings. According to this commenter, universities typically forbid parties from recording
hearings and not having such a record can allow a grievance board’s illegal bias against a party

to fester and remain unchecked by the university, regulatory agencies, or the courts.
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One commenter asserted that hearings should be closed and attended only by the parties,
their advisors, witnesses, and school officials relevant to the hearing, and requested that
confidentiality of the hearing be written into the final regulations.

Discussion: The Department appreciates commenters’ support for this provision, requiring
postsecondary institutions to hold live hearings. The Department agrees that a live hearing gives
both parties the most meaningful, transparent opportunity to present their views of the case to the
decision-maker, reducing the likelihood of biased decisions, improving the accuracy of
outcomes, and increasing party and public confidence in the fairness and reliability of outcomes
of Title IX adjudications.

The Department agrees with commenters that hearings and cross-examination of
witnesses are deeply rooted concepts in American legal systems, but disagrees that the principles
underlying those procedures should be absent from postsecondary institutions’ adjudications
under Title IX. Administrative law “seeks to ensure that those whose rights are affected by the
decisions of administrative tribunals are given notice of hearings, guaranteed an oral, often
public hearing, have a right to be represented, are granted disclosure of the case against them, are
able to introduce evidence, call witnesses and cross-examine those testifying against them, have
access to reason for decision, and an opportunity to appeal an adverse outcome. . . . The process
assumes the value of an adversarial hearing in which impartial adjudicators are exposed to

representations from those asserting a claim and those seeking a contrary finding.”!*7°

1370 Farzana Kara & David MacAlister, Responding to academic dishonesty in universities: a restorative justice
approach, 13 CONTEMPORARY JUSTICE REV. 4, 443-44 (2010) (internal citations omitted).
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Furthermore, while not all recipients use a hearing model in student misconduct matters, many
do or have in the recent past.'7!

The Department agrees that postsecondary institutions are not equipped to act as courts of
law. The final regulations acknowledge this reality by prescribing a grievance process that
intentionally avoids importation of comprehensive rules of procedure (including discovery
procedures) and rules of evidence that govern civil or criminal court trials. Instead, the § 106.45
grievance process requires procedures rooted in fundamental concepts of due process and
fairness that layperson recipient officials are capable of applying without professional legal
training. The Department disagrees that live hearings transform Title IX adjudications into court
proceedings; the advantages to reaching determinations about sex discrimination in the form of
sexual harassment without going through a civil or criminal trial remain distinct under the final
regulations.

The Department disagrees that live hearings add no value to the fairness or accuracy of
outcomes even where an investigation was full and fair. Despite some commenters’ contention
that recipients prefer moving to an investigative model rather than a hearing model, the

Department believes that an adversarial adjudication model better serves the interests of fairness,

accuracy, and legitimacy that underlie the § 106.45 grievance process.

1371 See Tamara Rice Lave, Ready, Fire, Aim: How Universities Are Failing The Constitution In Sexual Assault
Cases, 48 ARIZ. STATE L. J. 637, 656 (2016) (in a survey of 50 American universities, 84 percent reported that they
use an adjudicatory model with a hearing at which witnesses testify in front of a fact-finder); Vivian Berger,
Academic Discipline: A Guide to Fair Process for the University Student, 99 COLUMBIA L. REV. 289 (1999)
(authors surveyed 200 public and private colleges and universities, and 90 percent of public institutions and 80
percent of private institutions reported using adjudicatory hearings with cross-examination rights).
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The adversarial system “stands with freedom of speech and the right of assembly as a
pillar of our constitutional system.”!*”? Just as the final regulations reflect acute awareness of the
importance of freedom of speech and academic freedom, these regulations are equally concerned
with reflecting the importance of the adversarial model with respect to adjudications of contested
facts. “Rights like trial by jury and the assistance of counsel — the cluster of rights that comprise
constitutional due process of law — are most important when the individual stands alone against
the state as an accused criminal. The fundamental characteristics of the adversary system also
have a constitutional source, however, in our administration of civil justice” to redress
grievances, resolve conflicts, and vindicate rights.'3”* “The Supreme Court has held that the Due
Process Clauses protect civil litigants who seek recourse in the courts, either as plaintiffs
attempting to redress grievances or as defendants trying to maintain their rights.””'3’* The final
regulations recognize the importance of due process principles in a noncriminal context by
focusing on procedures that apply equally to complainants and respondents and give both parties
equal opportunity to actively pursue the case outcome they desire.

In addition to representing core constitutional values, an adversarial system yields
practical benefits. “[T]he available evidence suggests that the adversary system is the method of

dispute resolution that is most effective in determining truth” and that “gives the parties the

1372 Geoffrey C. Hazard, Jr., Ethics in the Practice of Law 122-23 (Yale Univ. Press 1978).
1373 Monroe H. Freedman, Our Constitutionalized Adversary System, 1 CHAPMAN L. REV. 57, 66-67 (1998) (“In fact,
the adversary system in civil litigation has played a central role in fulfilling the constitutional goals ‘to . . . establish

Justice, insure domestic Tranquility, . . . promote the general Welfare, and secure the Blessings of Liberty . . . .””)
(quoting U.S. CONST. PREAMBLE).
374 1d. at 67.
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greatest sense of having received justice.”!*”> “An adversary presentation seems the only
effective means for combating this natural human tendency to judge too swiftly in terms of the
familiar that which is not yet fully known.”!37¢ With respect to “the idea of individual autonomy
— that each of us should have the greatest possible involvement in, if not control over, those
decisions that affect our lives in significant ways [--] . . . empirical studies that have been done
suggest, again, a preference for the adversary system over the inquisitorial.”'*”” Studies
conducted to determine “whether a litigant’s acceptance of the fairness of the actual decision is
affected by the litigation system used” have concluded that “the perception of the fairness of an
adversary procedure carries over to create a more favorable reaction to the verdict . . . regardless
of the outcome.”'*”® As to commenters’ contention that moving to an investigatory rather than
hearing model resulted in increased reporting of sexual harassment, the Department emphasizes
that the final regulations ensure that every complainant may report and receive supportive

measures without undergoing an investigation or adjudication.!?”’

1375 Id. at 73-74; David L. Kirn, Proceduralism and Bureaucracy: Due Process in the School Setting, 28 STANFORD
L. REv. 841, 847-49 (1976) (“In the classic due process hearing, the disputants themselves, not the decisionmaker,
largely determine what evidence bearing on the issue is to be introduced. The veracity of that evidence is tested
through questioning of witnesses, a procedure structured to uncover both lapses of memory and falsehoods,
conducted by an advocate skilled in this enterprise. During the course of the hearing, the decisionmaker acts only to
contain the colloquy within the bounds of the actual dispute. He is a disinterested and impartial arbiter, constrained
to reach a judgment based exclusively on facts presented at the hearing, with respect to which there has been
opportunity for rebuttal. His decision is a reasoned one that explicitly resolves disagreements concerning facts and
relates a determination in the case before him to the governing rule. Subject to the availability of appeal, that
decision is dispositive of the matter. These several elements of the ideal due process hearing are intended primarily
to assure that factual determinations have been reliably made, and hence to promote the societal interest in just
outcomes.”); id. (“Reliability, valued by society, is not the only end held to be promoted by due process. The
participants to the dispute are themselves seen as better off. . . . Participation also assures that the individual is not
being treated as a passive creature, but rather as a person whose dignitary rights include an interest in influencing
what happens to his life. Personal involvement, it is argued, promotes fairness in individual perception as well as
fairness in fact.”).

1376 Monroe H. Freedman, Our Constitutionalized Adversary System, | CHAPMAN L. REV. 57, 76 (1998).

1377 Id. at 87.

1378 Id. at 89 (internal quotation marks and citations omitted).

1379 Section 106.44(a).
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The Department does not dispute that other countries rely on an inquisitorial rather than
adversarial model of adjudication, but Title IX is a Federal civil rights statute representing the
American value placed on education programs and activities free from sex discrimination, and
Title IX must be applied and interpreted in accordance with American law rather than laws and
systems that prevail elsewhere.!**° While commenters cited research studies calling into doubt
the truth-seeking effectiveness of the adversarial process and calling for reforms including
moving toward inquisitorial models, the adversarial system remains deeply embedded in the U.S.
Constitution and in American legal systems and civic values, and “the research that has been
done provides no justification for preferring the inquisitorial search for truth or for undertaking
radical changes in our adversary system.”!38!

The Department appreciates commenters’ concerns that based on experience holding
hearings, a hearing model was abandoned by particular recipients in favor of an investigatory
model, but the Department disagrees that properly conducted hearings will become a springboard
to introduce new evidence, derail hearings by embarrassing the parties, or require hearing panels

to seek out extensive legal advice. The Department reiterates that recipients may adopt rules to

govern a Title IX grievance process in addition to those required under § 106.45, so long as such

1380 Monroe H. Freedman, Our Constitutionalized Adversary System, 1 CHAPMAN L. REV. 57, 74 (1998) (observing
that sophisticated critics of the adversarial system of criminal and civil litigation “have turned to the inquisitorial
systems of continental European democracies for an alternative to the adversary system. The central characteristic of
the inquisitorial model is the active role of the judge, who is given the principal responsibility for searching out the
relevant facts. In an adversary system the evidence is presented in dialectical form by opposing lawyers; in an
inquisitorial system the evidence is developed in a predominantly unilateral fashion by the judge, and the lawyers’
role is minimal.”) (internal citation omitted).

1381 Id. at 80; Crawford v. Washington, 541 U.S. 36, 43-44 (2004). Although decided under the Sixth Amendment’s
Confrontation Clause which only applies to criminal trials, the Supreme Court analyzed the history of American
legal systems’ insistence that adversarial procedures rooted in English common law (as opposed to inquisitorial
procedures utilized by civil law countries in Europe) represented fundamental notions of due process of law, and
American founders deliberately rejected devices that English common law borrowed from civil law.
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rules apply equally to both parties.!**? Thus, recipients may decide whether or how to place
limits on evidence introduced at a hearing that was not gathered and presented prior to the
hearing, and rules controlling the conduct of participants to ensure that questioning is done in a
respectful manner. The Department reiterates that the procedures in § 106.45 have been selected
with awareness that decision-makers in Title IX grievance processes need not be judges or
lawyers, and the Department believes that each provision of these final regulations may be
complied with and applied by layperson recipient officials.

The Department does not dispute that decision-makers are capable of being impartial and
unbiased without the parties appearing at a live hearing, and the final regulations expect that
decision-makers will serve impartially without bias. However, adversarial procedures make it
even less likely that any bias held by a decision-maker will prevail because the parties’ own
views about the evidence are presented to the decision-maker, and the decision-maker observes
the parties as individuals which makes it more difficult to apply even unconsciously-held
stereotypes or generalizations about groups of people.

The Department agrees that a variety of administrative agency proceedings have been
declared by courts to comport with constitutional due process utilizing procedures less formal
than those that apply in criminal or even civil courts. The Department believes that the

procedures embodied in the § 106.45 grievance process meet or exceed constitutional due

1382 The introductory sentence of revised § 106.45(b) provides: “For the purpose of addressing formal complaints of
sexual harassment, a recipient’s grievance process must comply with the requirements of this section. Any
provisions, rules, or practices other than those required by this section that a recipient adopts as part of its grievance
process for handling formal complaints of sexual harassment as defined in § 106.30, must apply equally to both
parties.”
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process of law, while being adapted for application with respect to an education program or
activity, and do not mirror civil or criminal trials.

The Department realizes that witnesses with information relevant to sexual harassment
allegations that involve the witness’s friends or co-students may feel disinclined to provide
information during an investigation, and perhaps more so at a live hearing. However, the
importance of both parties’ opportunity to present and challenge evidence — particularly witness
statements — requires that a witness make statements in front of the decision-maker, with both
parties’ advisors able to cross-examine. This does not permit parties to coerce witnesses into
appearing at a hearing. No person should coerce or intimidate any witness into participating in a
Title IX proceeding, and § 106.71(a) protects every individual’s right not to participate free from
retaliation.

The final regulations, and the live hearing requirement in particular, benefit complainants
and respondents equally by granting both parties the same rights and specifying the same
consequences for lack of participation. The safety of complainants can be addressed in numerous
ways consistent with these final regulations, including holding the hearing virtually, having the
parties in separate rooms, imposing no-contact orders on the parties, and allowing advisors of
choice to accompany parties to the hearing. For the reasons described above, the Department
believes that the final regulations balance the pendulum rather than swing the pendulum too far,
in terms of balancing the rights of both parties in a contested sexual harassment situation to
pursue their respective desires regarding the case outcome.

The Department believes that the time and resources recipients have spent over the past
several years developing non-hearing adjudication models can largely be applied to a recipient’s

obligations under these final regulations. For example, recipients who have developed thorough
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and fair investigative processes may continue to conduct such investigations. The benefits of a
full, fair investigation will continue to be an important part of the § 106.45 grievance process.
Even though postsecondary institutions will reach actual determinations regarding responsibility
after holding a live hearing, the time and resources dedicated to developing recipients’ current
systems will largely carry over into compliance with the final regulations.

Where the facts alleged in a formal complaint are not contested, or where the respondent
has admitted, or wishes to admit responsibility, or where both parties want to resolve the case
without a completed investigation or adjudication, § 106.45(b)(9) allows a recipient to facilitate
an informal resolution of the formal complaint that does not necessitate a full investigation or
adjudication.!*®3 As noted above, even if no party appears for the live hearing such that no
party’s statements can be relied on by the decision-maker, it is still possible to reach a
determination regarding responsibility where non-statement evidence has been gathered and
presented to the decision-maker. Commenters’ descriptions of an administrative disposition
model, or a proposed voluntary resolution agreement, are permissible under the final regulations
if applied as part of an informal resolution process in conformity with § 106.45(b)(9), which
requires both parties’ written, voluntary consent to the informal process. The Department
declines to authorize one or both parties, or the recipient, simply to “waive” a live hearing, and §
106.45(b)(9) in the final regulations impresses upon recipients that a recipient cannot condition
enrollment, employment, or any other right on the waiver of rights under § 106.45, nor may a

recipient ever require parties to participate in an informal resolution process. Participating in

1383 Section 106.45(b)(9) does not permit recipients to offer or facilitate informal resolution of allegations that an
employee sexually harassed a student.
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mediation, which is a form of informal resolution, should remain a decision for each party,
individually, to make in a particular case, and the Department will not require the parties to
attempt mediation.

The Department appreciates commenters’ concerns that State APAs may prescribe
grievance procedures that differ from those in a § 106.45 grievance process. To the extent that a
recipient is able to comply with both, it must do so, and if compliance with both is not possible
these final regulations, which constitute Federal law, preempt conflicting State law.!3** The
Department cautions, however, that preemption may not be necessary where, for example, a
State law requires fewer procedures than do these final regulations, such that a recipient
complying with § 106.45 is not violating State law but rather providing more or greater
procedures than State law requires. To the extent that recipients find hearings under State APAs
to be burdensome, the Department contends that the value of hearings outweighs such burdens, a
policy judgment ostensibly shared by State legislatures that already require recipients to hold
hearings.

The Department generally does not disagree with the general propositions set forth in the
Federal district court memorandum cited by commenters to explain that college discipline differs
from Federal criminal processes.!*** The Department observes that the memorandum notes that
“Only where erroneous and unwise actions in the field of education deprive students of federally

protected rights or privileges does a federal court have power to intervene in the educational

1384 For further discussion see the “Section 106.6(h) Preemptive Effect” subsection of the “Clarifying Amendments
to Existing Regulations” section of this preamble.

1385 General Order on Judicial Standards of Procedure and Substance in Review of Student Discipline in Tax
Supported Institutions of Higher Education, ED025805 (1968).
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process.”!38 These final regulations precisely protect the rights and privileges owed to every
person participating in an education program or activity under Title IX, a Federal civil rights law.
In so doing, these final regulations reflect that a Title IX grievance process is not a criminal
proceeding and defer to all recipients (public and private institutions) to make their own
decisions within a consistent, predictable framework.

In response to commenters’ concerns that the NPRM was unclear about the extent of
recipients’ discretion to adopt rules and practices to govern the conduct of hearings (and other
aspects of a grievance process) the Department has added to the introductory sentence of §
106.45(b): “Any provisions, rules, or practices other than those required by § 106.45 that a
recipient adopts as part of its grievance process for handling formal complaints of sexual
harassment as defined in § 106.30, must apply equally to both parties.” Under this provision a
recipient may, for instance, adopt rules that instruct party advisors to conduct questioning in a
respectful, non-abusive manner, decide whether the parties may offer opening or closing
statements, specify a process for making objections to the relevance of questions and evidence,
place reasonable time limitations on a hearing, and so forth. The Department declines to require
recipients to offer “mitigating measures” during hearings in addition to the shielding provision in
§ 106.45(b)(6)(1) that requires a recipient to allow parties to participate in the live hearing in
separate rooms upon any party’s request. Similarly, recipients may adopt evidentiary rules (that
also must apply equally to both parties), but any such rules must comport with all provisions in §
106.45, such as the obligation to summarize all relevant evidence in an investigative report, the

obligation to evaluate all relevant evidence both inculpatory and exculpatory, the right of parties

1386 Id
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to gather and present evidence including fact and expert witnesses, the right to pose relevant
cross-examination questions, and the rape shield provisions that deem sexual behavior evidence
irrelevant subject to two exceptions. Thus, a recipient’s additional evidentiary rules may not, for
example, exclude relevant cross-examination questions even if the recipient believes the
questions assume facts not in evidence or are misleading. In response to commenters’ concerns
that relevant questions might implicate information protected by attorney-client privilege, the
final regulations add § 106.45(b)(1)(x) to bar the grievance process from requiring, allowing,
relying on, or otherwise using questions or evidence that constitute, or seek disclosure of,
information protected under a legally recognized privilege. This bar on information protected
under a legally recognized privilege applies at all stages of the § 106.45 grievance process,
including but not limited to the investigator’s gathering of evidence, inspection and review of
evidence, investigative report, and the hearing. This protection of privileged information also
applies to a privilege held by a recipient. Additionally, questions that are duplicative or repetitive
may fairly be deemed not relevant and thus excluded.

In response to commenters’ concerns that holding live hearings is administratively time-
consuming and presents challenges coordinating the schedules of all participants, the Department
has revised this provision to allow a recipient discretion to conduct hearings virtually, facilitated
by technology so participants simultaneously see and hear each other. The Department
appreciates the concerns of commenters that some recipients operate programs or activities that
are difficult to access via road systems and are in remote locations where technology is not
accessible or reliable. The final regulations permit a recipient to apply temporary delays or
limited extensions of time frames to all phases of a grievance process where good cause exists.

For example, the need for parties, witnesses, and other hearing participants to secure
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transportation, or for the recipient to troubleshoot technology to facilitate a virtual hearing, may
constitute good cause to postpone a hearing.

The Department is persuaded by commenters’ suggestions that all hearings should be
recorded or transcribed, and has revised § 106.45(b)(6)(i) to require recipients to create an audio
or audiovisual recording, or transcript, of any live hearing and make that recording or transcript
available to the parties for inspection and review. As the commenters asserted, such a recording
or transcript will help any party who wishes to file an appeal pursuant to § 106.45(b)(8) and also
will reinforce the requirement that a decision-maker not have a bias for or against complainants
or respondents generally or an individual complainant or respondent as set forth in §
106.45(b)(1)(iii).

The Department appreciates the opportunity to clarify here that hearings under §
106.45(b)(6) are not “public” hearings, and § 106.71(a) states that recipients must keep
confidential the identity of any individual who has made a report or complaint of sex
discrimination, including any individual who has made a report or filed a formal complaint of
sexual harassment, any complainant, any individual who has been reported to be the perpetrator
of sex discrimination, any respondent, and any witness, except as permitted by the FERPA
statute or regulations, 20 U.S.C. 1232g and 34 CFR part 99, or as required by law, or as
necessary to conduct the hearing.

Changes: The Department has revised § 106.45(b)(6)(i) to add language authorizing recipients to
conduct live hearings virtually, specifically providing that live hearings pursuant to this

subsection may be conducted with all parties physically present in the same geographic location,
or at the recipient’s discretion, any or all parties, witnesses, and other participants may appear at

the live hearing virtually, with technology enabling participants simultaneously to see and hear
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each other. We have also revised this provision so that upon a party’s request the parties must be
in separate rooms for the live hearing, and not only for cross-examination. We have also revised
§ 106.45(b)(6)(1) to add a requirement that recipients create an audio or audiovisual recording, or
transcript, of any live hearing held and make the recording or transcript available to the parties
for inspection and review.

Additionally, we have revised the introductory sentence of § 106.45(b) to provide that
any provisions, rules, or practices other than those required by § 106.45 that a recipient adopts as
part of its grievance process for handling formal complaints of sexual harassment as defined in §
106.30, must apply equally to both parties.

We have revised § 106.45(b)(9) to provide that a recipient may not require as a condition
of enrollment or continuing enrollment, or employment or continuing employment, or enjoyment
of any other right, waiver of the right to an investigation and adjudication of formal complaints
of sexual harassment consistent with § 106.45. We have also added § 106.71 prohibiting
retaliation and stating that recipients must keep confidential the identity of any individual who
has made a report or complaint of sex discrimination, including any individual who has made a
report or filed a formal complaint of sexual harassment, any complainant, any individual who has
been reported to be the perpetrator of sex discrimination, any respondent, and any witness,
except as may be permitted by the FERPA statute or regulations, 20 U.S.C. 1232¢g and 34 CFR
part 99, or as required by law, or to carry out the purposes of 34 CFR part 106, including these
final regulations.

Finally, we have added § 106.45(b)(1)(x) to bar the grievance process from requiring,
allowing, relying on, or otherwise using questions or evidence that constitute, or seek disclosure

of, information protected under a legally recognized privilege.
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Section 106.45(b)(6)(i1) Elementary and Secondary School Recipients May Require

Hearing and Must Have Opportunity to Submit Written Questions

Comments: Many commenters supported § 106.45(b)(6)(i1), making hearings optional for
elementary and secondary schools and prescribing a right for parties to submit written questions
to other parties and witnesses prior to a determination regarding responsibility whether a hearing
is held or not. Commenters asserted that high school students deserve due process protections as
much as college students, and believed that this provision provides adequate due process in
elementary and secondary schools while taking into account that students in elementary and
secondary schools are usually under the age of majority.

Other commenters recounted personal experiences with family members being accused of
sexual misconduct as high school students and argued that the required live hearings with cross-
examination in § 106.45(b)(6)(ii) should also apply in high schools.

Some commenters asserted that this provision should be modified to require live hearings
and cross-examination in elementary and secondary schools, but only for peer-on-peer sexual
harassment allegations; commenters argued that this level of due process was more consistent
with Goss and Mathews'*®" and where the allegations involve peers, the parties are on equal
footing such that a hearing will effectively reduce risk of erroneous outcomes.

Commenters requested that this provision be modified to expressly state that live hearings
are not required in elementary and secondary schools, instead of the phrasing that the grievance

process “may require a live hearing.”

1387 Commenters cited: Goss v. Lopez, 419 U.S. 565 (1975); Mathews v Eldridge, 419 U.S. 565 (1975).
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Commenters called the written question process in this provision appropriately fair,
flexible, and trauma-informed, and consistent with recommendations in the withdrawn 2011
Dear Colleague Letter. Commenters asserted that this provision, more so than § 106.45(b)(6)(1),
balances the potential benefits of cross-examination with the drawbacks of a live hearing,
including the chilling effect on complainants, the significant cost to recipients, and the potential
for errors and poor spur-of-the-moment judgment calls in a setting with critically high stakes.
Many commenters approved of this provision and urged the Department to make it apply also to
postsecondary institutions in replacement of § 106.45(b)(6)(1) under which live hearings and
cross-examination are required.

Some commenters opposed this provision, asserting that even a written form of cross-
examination exposes elementary and secondary school students to unnecessarily hostile
proceedings and limits the discretion of local educators who are more knowledgeable about their
students and school communities, obligating schools to expend valuable resources in an
unwarranted manner. Commenters argued that this provision would allow five year old students
(or their parents or advisors) to face off against other five year old students about the veracity of
allegations with written questions and responses being exchanged. Commenters argued this is
inappropriate because it does not take into account how to obtain information from young
children or students with disabilities, creates an air of intimidation and potential revictimization,
allows confidential information to be shared with “countless individuals” whereas an appeal
could address concerns about the investigation without sharing FERPA-protected information,
and formal discipline proceedings involving potential exclusion of a public school student are

already subject to State laws giving sufficient due process protections to an accused student.
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Commenters argued that in elementary and secondary schools, a formal investigation
process is not always needed or advisable because often State law may require school
interventions prior to when exclusionary discipline is considered. Commenters argued that this
provision perpetuates America’s patriarchal culture that already does not believe survivors,
because this provision allows survivors to be questioned when we do not question someone who
goes to the police and says they were robbed or someone who reports being hit by a car, so
questioning sexual assault victims just gives perpetrators a chance to terrorize the victim again
and fails to convey to the victim respect, belief, or justice.

Commenters asserted that this provision essentially provides the non-hearing equivalent
of cross-examination via the written submission of questions, but argued this will be difficult for
elementary and secondary school officials to implement without significant legal guidance
because the purpose of cross-examination is to judge credibility and officials will not know how
to accomplish that purpose. Commenters argued it is unclear how many back-and-forth follow-
up questions need to be allowed in this “quasi-cross examination process” and asserted that this
process will result in even greater hesitation among classmates to offer information about the
parties involved, because peer pressure looks different among susceptible children and
adolescents than with college-age students and already works against “tattling” or “ratting” on
fellow students. Commenters expressed concern that the written “cross-examination” procedure
will delay the ability of schools to timely respond to sexual harassment complaints, that this
procedure is not already in use by schools, and that a cycle of written questions at the end of
already overly formal, prescribed procedures will only serve to extend the time frame for
completing investigations impairing an elementary and secondary school recipient’s ability to

effectuate meaningful change to student behavior if the behavior is found to be misconduct.
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Commenters opposed this provision and urged the Department to remove the option for
live hearings, because even permitting elementary and secondary schools the discretion to hold
live hearings adds the possibility of a new layer to the investigative process that could subject a
young student to cross-examination, which would intimidate and retraumatize victims.!*%%
Commenters argued that research has consistently shown the extreme importance of handling
investigations and interviews properly when dealing with childhood sexual abuse situations, that
subjecting child victims of sexual abuse to multiple interviews is re-traumatizing and that the
interview process should be conducted with an interdisciplinary team and trained mental health

professionals utilizing trauma-informed practices, yet § 106.45(b)(6)(ii) would allow school

administrators to ignore all of these best practices that are in the interest of protecting young

1389 1390

victims, " subjecting abused children to secondary victimization.
Commenters argued that the Supreme Court has held, even in the criminal law context,
that a State’s interest in protecting child abuse victims outweighs an accused’s constitutional

right to face-to-face confrontation of witnesses.'*”! Commenters argued that child sexual abuse is

far too common an experience among America’s schoolchildren, and teachers, counselors, and

1388 Commenters cited the Zydervelt 2016 study discussed in the “Section 106.45(b)(6)(i) Postsecondary Institution
Recipients Must Provide Live Hearings with Cross-Examination” subsection of the “Hearings” subsection of the
“Section 106.45 Recipient’s Response to Formal Complaints” section of this preamble, for the proposition that
cross-examination often relies on victim-blaming attitudes, sex stereotypes, and rape myths.

138 Commenters cited: Monit Cheung & Needha McNeil Boutté-Queen, Assessing the Relative Importance of the
Child Sexual Abuse Interview Protocol Items to Assist Child Victims in Abuse Disclosure, 25 JOURNAL OF FAMILY
VIOLENCE 11 (2010); John F. Tedesco & Steven V. Schnell, Children’s Reactions to Sex Abuse Investigation and
Litigation, 11 CHILD ABUSE & NEGLECT 2 (1987); 